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This section of the FEDERAL REGISTER
contains regutatory documents having general
applicabifity and tegal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant 10 44 U.S.C. 1510.

The ‘Code of Federal Regulations is sold by
the Superintsndant of Documents. Prices of
new books are fisted in the first FEDERAL
REGISTER issus of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Pert 532
RIN 3206-AF48

Prevalling Rate Systems; Macomb, M|,
Nonappropriated Fund Wage Area

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Perscnnel
Management {OPM] is issuing a final
rule edding Ottawa County, Michigan,
as an area of application to the Macomb,
Michigan, Federal Wage System (FWS)
Nonappropriated Fund (NAF) wage area
for pay-setting purposes. Ottawa County
is not presently defined to an NAF wage
area. However, OPM recently learned
that there is now one NAF employee
working at the Coast Guard Exchange,
Grand Haven, located in Ottawa County,
Michigan. The intent of this actien is to
officially assign Ottawa County to the
proper NAF wage area for pay-setting
purposes.

EFFECTIVE DATE: November 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Paul Shields, (202) 606-2848.
SUPPLEMENTARY INFORMATION: On June
18, 1993, OPM published an interim
rule to add Ottawa County, Michigan, as
an area of application to the Macomb,
Michigan, FWS NAF wage area {58 FR
33490). The interim rule provided a 30-
day period for public comment. OPM
received no comments during the
comment period. The interim rule is
being adopted as a final Tule.

E.O. 12291, Federal Regulation

I have determined that this is nota
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.
Regulatory Flexibility Act

- I certify that these regulations will not
have a significant economic impact on

a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Government employees,
Wages.

Accordingly, under the authority of 5
U.S.C. 5343, the interim rule amending
5 CFR part 532 published on June 18,
1993 (58 FR 33499), is adopted as final
without any changes.

U.S. Office of Personnel Management
Lorraine A. Green, '

Deputy Director.

{FR Doc. 93-24131 Filed 9-30-93; 8:45 am)
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Department of Agriculturs.
ACTION: Final rule.

SUMMARY: This document amends the
delegations of authority from the
Secretary of Agriculture and General
Officers of the Department to delegate to
the Assistant Secretary for Science and
Education and to the Administrator,
Agricultural Research Service, the
authority to propagate bee-breeding
stock and to release bee germplasm to
the public pursuant to 7 U.S.C. 283.
EFFECTIVE DATE: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Marcus F. Gross, Jr., Office of the
General Counsel, United States
Department of Agriculture, Washingtnn.
DC (202} 720—4076.

SUPPLEMENTARY INFORMATION: This rule
relates to the internal agency
management. Therefore, pursuant to §
U.S.C. 553, it is exempt from the notice
and comment procedures of the
Administrative Procedure Act, and this
rule may be effective less than 30 days
aﬁer pubhcanon in the Federal

Further. since this rule relates to
internal agency management it is
exempt from the provisions of Executive
Order Nos. 12291 and 12778. This
action is not a rule as defined by Public
Law 96-354, the Regulatory Flexibility

Act, (5 U.S.C. 601 et seq.) and thus is
exempt from its provisions. This rule
also is exempt from the requirements of
the National Environmental Policy Act,
as amended (42 U.S.C. 4321 et seq.) and
the requirements of the Paperwork
Reduction Act (44 U.S.C. chapter 35).

List of Subjects in 7 CFR Part 2

Authority delegations {Government
agencies).

Accordingly, part 2, subtitle A, title 7,
Code of Federal Regulations is amended
as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for part 2
continues to read as follows:

Autherity: 5 U.S.C. 301 and Rearganization
Plan No. 2 of 1853.

Subpart C—Delegations of Authority to
the Deputy Secretary, the Under
Secretary for international Affairs and
Commodity Programs, the Under
Secretary for Small Community and
Rural Development, and Assistant
Secretarles

2. Section 2.30 is amnended by revising
the section heading and by adding a
new paragraph (a){34) to'read as follows:

§2.30 Assistant Secretary for Sclence and
Education. -

(a) Related to science and education.
(34) Propagate bee-breeding stock and
release bee germplasm to the public (7

- U.S.C. 283).
L ] * . » »
Subpart tions of Authority

by the Assistant Secretary for Science
and Education

{3) Section 2.106 is amended by
revising the heading and adding a new
paragraph {a)(64) to read as follows:

§2.106 Administrator, Agricultural

- Research Service.

(a) Delegations. * * Fa

(64) Propagate bee-breeding stock and
release bee germplasm to the public (7
U.S.C. 283).

* * * * -

Far subpart C.
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Dated: September 24, 1993.
Mike Espy,
Secretary of Agriculture.

For subpart N.

Dated: September 24, 1993.
R.D. Plowman,

Assistant Secretary for Science and
Education.

[FR Doc. 93-24191 Filed 9-30-93; 8:45 am}
BILUNG CODE 3410-03-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 92-ANE-33; Amendment 39—
8695; AD 93-19-02)

Airworthiness Directlves; Pratt &
Whitney JT9D Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Pratt & Whitney (PW) JTSD
series turbofan engines, that currently
requires initial and repetitive on-wing
eddy current inspections of the diffuser
case rear rail for cracking, This
amendment requires more stringent
eddy current inspection and removal
criteria than the existing AD, and
modification of the diffuser case rear
rail. This amendment also requires
ultrasonic, metallographic, and X-ray
inspections of specific locations in the
diffuser case. This amendment is
prompted by reports of two uncontained
engine failures since the publication of
the existing AD. The actions specified
by the AD are intended to prevent
diffuser case rupture and an
uncontained engine failure.

DATES: Effective October 18, 1993.

THe incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 18,
1993,

Comments for inclusion in the Rules
Docket must be received on or before
November 30, 1993.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
92-ANE-33, 12 New England Executive
Park, Burlington, MA 01803-5299.

The service information referenced in
this AD may be obtained from Pratt &
Whitney, 400 Main Street, East Hartford,

CT 06108. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Daniel Kerman, Aerospace Engineer,

. Engine Certification Office, FAA, Engine

and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7130,
fax (617) 238-7199.

SUPPLEMENTARY INFORMATION: On May
16, 1986, the Federal Aviation
Administration (FAA) issued AD 86~
11-04, Amendment 39-5300 (51 FR
17925, May 16, 1986), to require initial
and repetitive on-wing eddy current
inspections of the diffuser case rear rail
for cracking. That action was prompted
by reports of diffuser case rupture and
uncontained engine failure. That
condition, if not corrected, could result
in diffuser case rupture and an -
uncontained engine failure.

Since the issuance of that AD, the
FAA has received reports of 2 additional
diffuser case failures. Both failures
occurred within significantly shorter
time intervals since last inspection than
that specified in the existing AD. In an
effort to better understand the diffuser
case failure mode, a rig test was
performed. This test examined crack
initiation and growth rates in weld-
repaired versus non-weld-repaired
diffuser cases. Results of the test
established that cracks initiate and
propagate more rapidly in weld-repaired
diffuser cases. In addition, weld repairs
at the Boss 6 location were determined
to have even greater potential for rapid
crack growth and resultant diffuser case
failure.

The FAA has reviewed and approved
the technical contents of PW Service
Bulletin (SB) No. 5805, Revision 6,
dated September 15, 1993, that
describes procedures for modification of
the rear rail by detaching the diffuser
case rear rail from the strut boss, thus
extending the serviceable life of the
diffuser case by reducing crack
initiation and propagation rates; PW
Alert Service Bulletin (ASB) No. 6076,
Revision 1, dated August 20, 1992, that
describes ultrasonic and metallographic
inspection of the shell wall, and
ultrasonic inspection of the rear rail at
the Boss 6 location to determine weld
size; PW SB No. 6088, dated August 5,
1992, that describes an X-ray inspection
of the rear rail and sides of bosses for
detection of poor weld quality; PW SB
No. 5591, Revision 7, dated August 25,
1992, that describe initial and repetitive

on-wing eddy current inspections of the
diffuser case rear rail; and PW SB No.
6105, Revision 2, dated May 14, 1993,
that describes installation of a new,
ieroved diffuser case.

dditional information regarding
weld repair requirements for the
diffuser case rear rail is contained in PW
JT9D Engine Manual, Part Number
686028, dated September 1, 1993.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of this same
type design, this AD supersedes AD 86—
11-04 to define initial inspection
requirements that will allow for
transition to more stringent repetitive
on-wing eddy current inspections of the
diffuser case rear rail for cracking. This
AD also requires ultrasonic and
metallographic inspections of the shell
wall, and ultrasonic inspection of the
rear rail at the Boss 6 location to
determine weld size. In the existing AD,
diffuser cases were allowed to remain in
service with weld repairs of up to 4
inches in length. In this AD, diffuser
cases with weld repairs in the rear rail
of greater than or equal to 1.5 inches in
axial length at Boss 6 must be replaced.
In addition, this AD requires a one-time
X-ray inspection of the rear rail and
sides of bosses for weld quality. This
inspection is necessary since in the last
two failures, weld defects were
undetected by the inspections required
by the current AD. Also, diffuser cases
with rear rails that have been weld-
repaired must incorporate the
modifications described in PW SB No.
5805, Revision 6, dated September 15,
1993. Finally, an optional terminating
action to the inspections and :
modifications of this AD is available
with the installation of a new, improved
diffuser case in accordance with PW SB
No. 6105, Revision 2, dated May 14,
1993. The actions are required to be
accomplished in accordance with the
service bulletins described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
argumerits as they may desire.
Communications should identify the
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Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports thé commenter’s ideas and
gfesnons is extremely helpful in

" evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, end energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
suminarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this natice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 92-ANE~33.” The
postcard will be date-stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Avietion
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated tome by the -
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a)}, 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-5300 (51 FR
17925, May 16, 1986), and by adding a
new airworthiness directive,
Amendment 39-8695, to read as
follows:

93-19-02 Pratt & Whitney: Amendment 39—

19-02. Docket 92-ANE~33. Supersedes

AD 86-11-04, Amendment 39-5300.

Applicability: Pratt & Whitney (PW) JT9D-

3A,-7,-7H,-7A, ~-7AH, -7F, 7], —20, and
~20J turbofan engines installed on but not
limited to Boeing 747 series, Airbus A300
series, and McDonnell Douglas DC-10 sexies
aircraft.

Compliance: Required &s indicated, unless
accomplished previously.

To prevent di case rupture and an
uncontained engine failure, nocomphsh the
following:

(a) For those diffuser cases that have not -
been inspected in accordance with PW Alert
Service Bullstin (ASB) No. 6076, Revision 1,
dated August 20, 1992, initially inspect the
diffuser case for cracks in accordance with
the intervals and requirements described in

paragraphs (d), (), (), (1), (). (k). or {}) of this
AD, as applicable.

(b) For those diffuser cases that have not
been inspected in accordance with PW ASB
No. 6076, Revision 1, dated August 20, 1992,
inspect the diffuser case rear rail along the
shell wall at Boss 6 for weld repair size in
accordance with PW ASB No. 6076 Revision
1, dated August 20, 1992, at the next M
flange separation of the hxgh ressure turbine
case after the effective date of this AD.
Diffuser cases with weld repairs in the rear
rail along the shell wall of axial length
greater than or equal to 1.5 inches at Boss 6
must not be returned to service. If the weld
length is less than 1.5 inches, inspect in
accordance with the new criteria, improved
technique, intervals, and requirements
defined in the Accomplishment Instructions
of PW Service Bulletin (SB) No. 5591,
Revision 7, dated August 25, 1992.

Note: Addjtional information regarding
weld repair requirements for the diffuser case
rear rail is contained in PW JT9D Engine

Menual, Part Numnber 686028, dated
September 1, 1993,

(c) For those diffuser cases that have been
inspected in accordance with PW ASB No.
6078, Revision 1, dated August 20, 1992,
accomplish the following:

{1) For diffuser cases that have weld
repairs in the rear rail along the shell wall
at Boss 6 of axial length greater than or equal
to 1.5 inches, remove from service and
replace with a serviceable part prior to
further flight.

(2) For diffuser cases that have weld
repairs in the rear rail along the shell wall
at Boss 6 of axial length less than 1.5 inches,
initially inspect the diffuser case for cracks
in accordance with the intervals and
requirements described in paragraphs {d), (f),
@), (i), (j), (k). or (1) of this AD, as applicable

(3) For diffuser cases that have no weld
repairs in the rear rail along the shell wall
at Boss 6, initially inspect the diffuser case
for cracks in accordance with the intervals
and requiremsats described in
(d), (D, (@), (i), {j), (k), ar (1) of this AD, as

(I:il)l?or those diffuser cases that have been
inspectsd in accordance with PW SB Na.
5591, Revision 4, dated March 6, 19886, that
contained rear rails with no cracks at any
boss location at the last ECI, and have a wald
repair in the rear rail along the shell wall at
Boss 6, perform en initial ECI of the diffuser
case rear rail for cracks in acoordance with -
the new criteria and improved
defined in the Accomplishment Instructions
of PW SB Ne. 5591, Revision 7, dated August
25, 1992, as follows:

(1) For diffuser cases with tar than 275
cycles in service (CIS) since the last ECI

ed in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, on the
effective date of this AD, perform an ECl in
accordance with the new criteria and
improved techaique dsfined in the
Accomplishment Instructions PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 560 CIS sincs the last
ECI performed in accordance with PW SB
Na. 5591, Revision 4, dated March 6, 1986,
or prior to accumulating 75 CIS after the
effective date of this AD, whichever occurs
first. - ‘

{2) For diffuser cases with less than or
equal to 275 CIS since the last ECI performed
in accordance with PW SB No. 5591,
Revision 4, dated March 8, 1986, on the
effective date of this AD, perform an ECl in
accordance with the new criteria and
improved technique defined in the
Accomplishment Instructions of PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 350 CIS since the last
ECI performed in accordance with PW SB
No. 5591, Revision 4, dated March 6, 1986.

(e) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1966, that
contained rear rails with no cracks at any
boss location at the last ECI, and have no
weld repairs in the rear rail along the shell
wall at Boss 6, perform an ECI of the diffuser
case rear rail for cracks in accordance with
the new criteria and improved us
defined in the Accomplishment Instructions
of PW SB No. 5591, Revision 7, dated August
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25, 1992, prior to accumulating 500 CIS since
the last ECI performed in accordance with
PW SB No. 5591, Revision 4, dated March 6,
1986.

(f) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, that
contained rear rails with “A” cracks at Boss

" 6 at the last ECI, and have a weld repair in
the rear rail along the shell wall at Boss 6,
perform an ECI of the diffuser case rear rail
for cracks in accordance with the new criteria
and improved technique defined in the
Accomplishment Instructions of PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 300 CIS since the last
ECI performed in accordance with PW SB
No. 5591, Revision 4, dated March 6, 1986,
or prior to accumulating 60 CIS after the
effective date of this AD, whichever occurs
first. .

(g) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, that
contained rear rails with “A” cracks at any
boss location other than at Boss 6 at the last
ECI, with or without weld repairs in the rear
rail along the shell wall at Boss 6, perform
an ECI of the diffuser case rear rail for cracks
in accordance with the new criteria and
improved technique defined in the

Accomplishment Instructions of PW SB No. -

5591, Revision 7, dated August 25, 1992,
prior to accumulating 300 CIS since the last
ECI performed in accordance with PW SB
No. 5591, Revision 4, dated March 16, 1986.

(h) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, that
contained rear rails with “A” cracks at Boss
6 at last ECI, and have no weld repairs at
Boss 6, perform an ECI of the diffuser case
rear rail for cracks in accordance with the
new criteria and improved technique defined
in the Accomplishment Instructions of PW
SB No. 5591, Revision 7, dated August 25,
1992, prior to accumulating 300 CIS since the
last ECI performed in accordance with PW
SB No. 5591, Revision 4, dated March 6,
1986. . :

(i) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, and
contained rear rdils with “B** cracks at Boss
6 at last ECI, with or without weld repairs in

the rear rail along the shell wall at Boss 6,
remove from service and replace with a
serviceable part prior to accumulating 5 CIS
after the effective date of this AD.

{§) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, and
contained rear rails with *B" cracks at any
boss location other than Boss 6 at last ECI,
with or without weld repairs in the rear rail
along the shell wall at Boss 6, perform an ECI
of the diffuser case rear rail for cracks in
accordance with the new criteria and
improved technique defined in the
Accomplishment Instructions of PW SB No.
5591, Revision 7, dated August 25, 1992,
prior to accumulating 75 CIS since the last
ECI performed in accordance with PW SB
No. 5591, Revision 4, dated March 6, 1986.

(k) For those diffuser cases that have been
inspected in accordance PW SB No. 5591,
Revision 4, dated March 6, 1986, and
contained rear rails with “C" cracks at Boss
6 at last ECI, with or without weld repairs in
the rear rail along the shell wall at Boss 6,
remove from service and replace with a
serviceable part prior to further flight.

(1) For those diffuser cases that have been
inspected in accordance with PW SB No.
5591, Revision 4, dated March 6, 1986, and
contain rear rails with “C" cracks at any boss
location other than Boss 6 at last ECI, with
or without weld repairs in the rear rail along
the shell wall at Boss 6, remove from service
and replace with a serviceable part as
follows:

(1) For shell wall cracks of greater than or
equal to 2 inches, remove from service and
replace with a serviceable part prior to
further flight,

(2) For shell wall cracks of less than 2
inches, remove from service and replace with
a serviceable part within 5 CIS after the
effective date of this AD.

(m) Thereafter, perform repetitive ECI of
the diffuser case rear rail for cracks in
accordance with the new criteria, improved
technique, intervals, and requirements
defined in the Accomplishment Instructions
of PW SB No. 5591, Revision 7, dated August
25,1992,

(n) For those diffuser cases that have been
weld repaired at any boss location, at the
next K flange separation of the diffuser case
after the effective date of this AD, perform a

one-time X-ray inspection of the diffuser case
rear rail and sides of all bosses for weld
quelity in accordance with PW SB No. 6088,
dated August 5, 1992, prior to installation of
the diffuser case. Remove any weld defects
within the inspection zone in accordance
with PW SB No. 6088, dated August 5, 1992,
prior to installation of the diffuser case.

(o) For those diffuser cases with rear rails
that have been weld repaired at any boss
location, incorporate the modifications
described in PW SB No. 5805, Revision 6,
dated September 15, 1993, at the next
removal of the diffuser case for overhaul after
the effective date of this AD.

(p) Installation of an improved diffuser
case in accordance with PW SB No. 6105,
Revision 2, dated May 14, 1993, constitutes
terminating action to the inspections and
modifications required by this AD.

(q) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(r) Except for diffuser cases that have
cracks that require removal prior to further
flight, special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished. For diffuser cases that have
cracks that require removal prior to further
flight, on aircraft that are eligible for an
engine-inoperative ferry, special flight
permits may be issued in accordance with
FAR 21.197 and 21.199 to operate the
airplane to a location where the requirements
of this AD can be accomplished with one
engine inoperative.

(s) The inspections and modifications shall
be done in accordance with the following PW
service bulletins:

Document No. Pages Revision Date
SB No. 5591 1-3 Aug. 25, 1992.
4-9 Aug. 14, 1992,
10 Aug. 25, 1992.
11-12 Aug. 14, 1992,
13 Aug. 25, 1992,
14-15 Aug. 14, 1992,
16 Aug. 25, 1992.
17-19 Aug. 14, 1992,
Total pages 19 . :
SB NO. 5B05 .....coorrnrerreenrncensrrerereararenees 1416 ... Sept. 15, 1993.
5 | Original . | Apr. 20, 1988.
6-7216 ... Sept. 15, 1993.
Total pages 72
ASB No. 6076 151 e Aug. 20, 1992,
6-19 | Original . | July 31, 1992,
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Document No. Pages | Revision Date
Total pages 19
SB NO. 6088 ......oovovrererveensrrsesnnnersaseseessneensnens 1-11 | Original . | Aug. 5, 1992.
TOAl PAGBS ..voevirveirciacntncrreeriererinreseessserenssrsnsnaons 11
SB NO. 6105 ....coooreceecrrercnenenns e ssenees 112 e May 14, 1993.
2-7 | Original . | Jan. 15, 1993.
81 e Apr. 14, 1993.
9|2 .. May 14, 1993.
10-15 | Original . | Jan. 15, 1993.
: 162 e May 14, 1893
17-18 | Original . | Jan. 15, 1993.
1912 ...t May 14, 1993.
2046 | Original . | Jan. 15, 1993.
47 | 1 e Apr. 14, 1993.
8|2 ... May 14, 1993.
49-56 | Original . | Jan. 15, 1993.
Total pages ..........c.coevmuee. 56

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Pratt & Whitney, 400 Main Street, East
Hartford, CT 06108. Copies may be examined
at the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 New England
Executive Park, Burlington, MA; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington.
DC.

(t) This amendment becomes effecnve on
October 18, 1993,

Issued in Burlington, Massachusetts, on
September 16, 1993.

Mark C. Fulmer,

Acting Manager, Engine and Propeller

" Directorate, Aircraft Certification Service.
[FR Doc. 93-24088 Filed 9-30-93; 8:45 am)
BiLLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 93~ANE-61; Amendment 39—
8700; AD 93-19-04}

Airworthiness Directives; Precision
Airmotive Model MA3 and MA4 Serles
Carburetors

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Precision Airmotive Model
MA3 and MA4 series carburetors fitted

~-with floatsthat were manufactured by
Consolidated Fuel Systems,
Incorporated (CFS). This action
supersedes priority letter AD 92-15-16,
which currently requires, prior to
further flight, inspection of those
carburetors for CFS Part Number (P/N)
CF 30-766 floats with the date stamp
*“10 91,” and removal and replacement
of these floats with serviceable floats.

This action adds a note to paragraph
(a)(1) to aid in complying with the
requirements of this AD. This does not
change the scope or the substance of the
AD. This amendment is prompted by
questions received by the FAA as to the
requirements of paragraph (a)(1) of the
Bnonty letter AD. The actions specified
y this AD are intended to prevent a
disruption of fuel flow to the engine,
resulting in engine power loss, engine
failure and damage to the aircraft.
EFFECTIVE DATE: October 18, 1993.

Comments for inclusion in the Rules
Docket must be received on or before
November 30, 1993.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
93-ANE-61, 12 New England Executive
Park, Burlmgton MA 01803-5299.

The service information referenced in
this AD may be obtained from
Consolidated Fuel Systems, :
Incorporated, 1400 East South Blvd.,
Montgomery, AL 36116. This
information may be examined at the
FAA, New England Region, Office of the
Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA,; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Diane Cook, Aerospace Engineer, Engine
Certification Office, FAA, Engine and-

- Propeller Directorate, 12 New England '

Executive Park, Burlington, MA 01803-
5299; telephone (617) 238-7134, fax
(617) 238-7121.

SUPPLEMENTARY INFORMATION: On Iuly 9,
1992, the Federal Aviation
Administration (FAA) issued priority
letter AD 92-15-16, applicable to
Precision Airmotive (formerly Facet
Aerospace Products (formerly Marvel-

Schebler)) Model MA3, MA3A, MA3PA,
MA3SPA, and MA4SPA carburetors,
installed on but not limited to Textron
Lycoming Model 0-235, 0-290, and 0—
320 series engines, and Teledyne
Continental Model A-65, A~75, C-75,
C-85, C-90, C-115, C-125, C-145, 0—
200, and 0-300 series engines installed
on but not limited to normally aspirated
piston engine powered aircraft
manufactured by Cessna, Piper,
Beechcraft, and Mooney. The priority
letter AD requires, prior to further flight,
inspection of those carburetors for
Consolidated Fuel Systems (CFS) Part
Number (P/N) CF 30-766 floats with the
date stamp 10 91,” and removal and
replacement of these floats with-
serviceable floats. The priority letter AD
was prompted by reports of engine
power loss incidents and service
difficulties on Precision Airmotive
{formerly Facet Aerospace Products
{formerly Marvel Schebler)) carburetors
fitted with floats that were
manufactured by CFS. Facet Aerospace
Products acquired the Marvel-Schebler
carburetor product line, and
subsequently Precision Airmotive
acquired the product line from Facet
Aerospace Products.

Investigation of these incidents
revealed that engine power losses may
occur due to cracks in certain CFS
produced carburetor floats. In October
1991, CFS manufactured metal
carburetor floats, P/N CF 30-766, with

. thin walled pontoons which may crack

at or near the pontoon kidney half
solder joint. These defective CFS
carburetor floats can be identified by the
date ‘'10 91" stamped on the float lever
arm. That condition, if not corrected,
can result in a disruption of fuel flow to
the engine, resulting in engine power
loss, engine failure and damage to the
aircraft.
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Since the issuance of the priority
letter AD, the FAA has received
questions on the intent of the
requirements in paragraph (a) of the
priority letter AD, This final rule AD
provides as a note to paragraph (a)(1) a
partial listing of those carburetors
repaired or rebuilt during the suspect
time period.

Since an unsafe condition has been
identified that is likely to exist or
develop on other carburetors of this
same type design, this AD is being
issued to prevent engine power loss,
engine failure and damage to the
aircraft. This AD supersedes priority
letter AD 92-15-16 by adding a note
clarifying paragraph (a) of this AD.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule.

Interested persons are invited to
comment on this rule by submitting
. such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
'ADDRESSES." All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed. -

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to

Docket Number 93—-ANE-61." The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is -
impracticable for the agency to follow .
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immaediately to correct an
unsafe condition in aircraft. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, and Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13—{Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93—19—04 PRECISION AIRMOTIVE (formerly Facet
Aerospace Products (formerly Marvel-
Schebler)), Amendment 39-8700. Docket
93-ANE-61.

Applicability: Precision Airmotive
(formerly Facet Aerospace Products (formerly
Marvel-Schebler)) Model MA3, MA3A,

MA3PA, MA3SPA, and MA4SPA carburetors
installed on but not limited to Textron
Lycoming Model 0-235, 0290, and 0-320
series engines, and Teledyne Continental A~
65, A-75, C-75, C-85, C-90, C-115, C-125,
C-145, 0-200, and 0-300 series engines
installed on but not limited to normally
aspirated piston engine powered aircraft
manufactured by Cessna, Piper, Beechcraft,
and Mooney.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a disruption of fuel flow to the
engine, resulting in engine power loss,
engine failure, and damage to the aircraft,
accomplish the following:

() Prior to further flight, for carburetors
repaired or rebuilt from November 1, 1991,
through July 15, 1992, accomplish the
following:

(1) Visually inspect the float for
Consolidated Fuel Systems (CFS) Part
Number (P/N) CF 30-766 and remove the
float if the date ‘10 91" is stamped on the
top of the float lever arm, and replace with
a serviceable float.

Note: CFS Mandatory Service Bulletin CF-
1-92, Revision 1, dated July 6, 1992, gives a
listing of those known carburetors repaired or
rebuilt during the suspect time period.

Note: Guidance on replacing floats is
contained in either Precision Airmotive
(Facet) Aircraft Carburetor Service Manual,
dated September 1984, or CFS Carburetor
Float Kit Installation Instructions, CF 666—
915. .

(2) Floats identified with Precision
Airmotive P/N 30-766 with any date
stamped on the float lever arm, or CFS P/N
CF 30~766 with dates 8 89, 12 89, 1 90, 2
90,890,1090,191,291,491,492,0r7
92 stamped on the float lever arm do not
need to be removed.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office. :

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the aircraft to a location where the
requirements of this AD can be
accomplished.

(d) This amendment becomes effective on
October 18, 1993. '

Issued in Burlington, Massachusetts, on
September 24, 1993.

Mark C. Fulmer,

Acting Manager, Engine and Propeller
Birectorate, Aircraft Certification Service,
[FR Doc. 83-24138 Filed 9-30-93; 8:45 am]

BILLING CODE 4910-13-9
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
~ Commission

18 CFR Part 35
[Docket No. RM93-18-000])

Accounting and Ratemaking Treatment
of Special Assessments Levied Under

- the Atomic Energy Act of 1954, as
Amended by Title XI of the Energy
Policy Act of 1992

Issued September 24, 1993. }
AGENCY: Federal Energy Regulatory
Commission, Energy.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
revising its regulations concerning the
ratemaking method to be used by public
utilities to recover in jurisdictional rates
the tosts incurred in paying special
assessments levied under the Atomic
Energy Act of 1954, as amended by Title
XI of the Energy Policy Act of 1992,
EFFECTIVE DATE: This rule is effective
November 1, 1993.

FOR FURTHER INFORMATION CONTACT:

James H. Douglass (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE.,
Washington, DC 20426, Telephone:
(202) 208-2143.

James K. Guest (Accounting Issues),
Office of the Chief Accountant,
Federal Energy Regulatory
Commission, 810 First Street, NE.,
Washington, DC 20426, Telephone:
(202) 219-2602. Lawrence R.
Anderson (Ratemaking Issues), Office
of Electric Power Regulation, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., '
Washington, DC. 20426, Telephone:
(202) 208-0575.

SUPPLEMENTARY INFORMATION: In

addition to publishing the full text of

this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in room 3104, at 941 North Capitol

Street, NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available atno
charge to the user and may be accessed
using a personal computer with modem
by dialing (202) 208-1397. To access
CIPS, set your communications software
to use 300. 1200, or 2400 bps, full

duplex, no parity, 8 data bits and 1 stop
bit. CIPS can also be accessed at 9600
bps by dialing (202) 208-1781. The full
text of this order will be available on
CIPS for 30 days from the date of
issuance. The complete text on diskette
in WordPerfect format may also be .
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation, also located in room 3104,
941 North Capiol Street, NE.,
Washington, DC 20426.

Order No. 557
I. Introduction

On June 23, 1993, the Federal Energy
Regulatory Commission (Commission)
issued a Notice of Proposed Rulemaking
in which the Commission proposed to
amend its regulations to provide a
method for public utilities to recover
through jurisdictional rates the costs of
special assessments levied under the
Atomic Energy Act of 1954 (Atomic
Energy Act),! as amended by Title XI of
the Energy Policy Act of 1992 (Energy
Policy Act).2 In the same proceeding

" and also on June 23, 1993, the

Commission issued a Notice Providing
Accounting Guidance that specified the
accounting treatment to be used for
special assessments.3 The Commission
requested that interested persons submit
written comments no later than August
5, 1993. Twenty-eight entities submitted
comments.4

142 U.S.C. 2011 et seq.

2See Pub. L. No. 102486, Title X1, 106 Stat.
2776, 2954 (1992).

3 See Accounting and Ratemaking Treatment of
Special Assessments Levied Under the Atomic
Energy Act of 1954, as Amended by Title Xl of the
Energy Policy Act of 1992, Notice of Proposed
Rulemaking, 58 FR 36172 (July 6, 1993), FERC
Stats. & Regs. 132,495 (1993). Requests for
rehearing of the accounting guidance are addressed
separately in an order issued today in Docket No.
RM93-18-001. .

4 The commenters are American Electric Power
System (AEP), Arizona Public Service Company
(Arizona), Baltimore Gas & Electric Company,
Carolina Power & Light Company, Consolidated
Edison Company of New York, Inc., Consumers
Power Company, Delmarva Power & Light Company
(Delmarva), Deloitte & Touche, Detroit Edison
Company (Detroit Edison), Duke Power Company

_(Duke), Edison Electric Institute (EEI), Florida

Power Corporation (Florida Power), Florida Power
& Light Company (Florida P&L), General Public
Utilities Corporation and its operating companies,
Gulf States Utilities Company (Gulf States}, Iowa-

" Illinois Gas and Electric Company (Iowa-1llinois),

KPMG Peat Marwick, Maine Yankee Atomic Power
Company (Maine Yankee), National Rural Electric
Cooperative Association, New England Power
Company (NEPCO), Niagara Mohawk Power
Corporation, Ohio Edison Company (Ohio Edison),
Pennsylvania Power & Light Company (Penn
Power), Soother California Edison Company (SeCal
Edison), Southern Company Services, Inc.
{Southern), Virginia Electric and Power Company
(Virginia Power), Wisconsin Wholesale Customer
Group (Wisconsin Customers) (made up of
Wisconsin Public Power Incorporated SYSTEM,

The Commission is now adopting a
final rule amending its regulations to
provide a method for public utilities to
recover the costs of special assessments.
The final rule adds a new § 35.28 to part
35 of title 18, chapter I of the code of
Federal Reguations. New § 35.28
specifies the ratemaking method that
public utilities may use ta recover the
costs of special assessments. It is.
essentially the same as the proposed
rule.

The final rule establishes the method
public utilities may use to recover the
costs of special assessments.through
jurisdictional rates. The final rule
clarifies certain reporting requirements
contained in the proposed rulemaking.

I1. Public Reporting Burden .

The Commission estimates that the
public reporting burden for the
information collection requirements
contained in this rule will average 2
hours per response. The information
will be collected on an annual basis.
The Commission estimates that the
number of respondents to this
information collection will be 70. The
respondents are public utilities who
may seek to recover the costs incurred
for special assessments and may seek to
make minor revisions to rate
calculations. To the extent that rate

. calculations are computerized, a one-

time programming change, estimated at
50 hours per respondent, will be
necessary. Thus, the Commission
estimates that the ratemaking impact
will be no more than a one-time effort
of 3640 hours. These estimates include
time for reviewing the requirements of
the Commission's regulations, searching
existing data sources, gathering and
maintaining the necessary data,
completing and reviewing the collection
of information, and filing the required
information.

Send comments regarding this burden
estimate or any other aspect of the
Commission’s collection of information,
including suggestions for reducing this
burden, to the Federal Energy
Regulatory Commission, 941 North
Capitol Street, NE., Washington, DC
20426 [Attention: Michael Miller,
Information Policy and Standards
Branch, (202) 208-1415], and to the
Office of Information and Regulatory
Affairs of the Office of Management and

‘Budget [Attention: Desk Officer for

Federal Energy Regulatory
Commission].

Badger Power Marketing Authority, 41 municipal
electric systems, and four cooperatives}, and
Yankee Atomic Electric Company (Yankee Atomic).
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III. Background .

Title XI of the Energy Policy Act,
among other things, amended the
Atomic Energy Act to establish a
Uranium Enrichment Decontamination
and Decommissioning Fund (Fund). The
Fund is to be used to pay for
decontamination, decommissioning,
reclamation and other remedial
activities at the Department of Energy's
(DOE) gaseous diffusion uranium
enrichment facilities,

The Fund is financed in part through
appropriations, and in part through the
collection of special assessments on
domestic utilities. The special
assessments are to be calculated and
levied by the DOE based on the
“'ggparative work units" purchased by
domestic utilities for the purpose of
commercial electricity generation before
October 24, 1992. A separative work
unit is a measurement of energy and is
the unit by which uranium enrichment
services are sold. ’

The DOE plans to collect special
assessments for fiscal year 1993 by no
later than September 30, 1893. On
August 2, 1993, the DOE published an
interim final rule and notice of
proposed rulemaking concerning the
procedures and methods to be used to
calculate and collect special
assessments.5

On June 23, 1993, the Commission
issued a Notice of Proposed Rulemaking
in which the Commission proposed to
amend its regulations to provide a
method for public utilities to recover the
costs of special assessments through
jurisdictional rates. The Commission
noted that the Atomic Energy Act
provides that special assessments are a
necessary and reasonable current cost of
fuel and shall be fully recoverable in
rates in the same manner as a utility’s
other fuel cost. The Commission further
noted that its ratemaking policy permits
public utilities an opportunity to
recover all of the fuel expense prudently
incurred in providing jurisdictional
service, Therefore, the Commission
stated that special assessments are costs
that are generally recoverable through
jurisdictional rates.s If it is probable that
a public utility will recover the costs of
special assessments through
jurisdictional rates, the Commission has
advised public utilities that a regulatory
asset should be recorded in Account
182.3, Other Regulatory Assets, for such

5 See Uranium Enrichment Decontamination and
Decommissioning Fund; Procedures for Special
Assessment of Domestic Utilities, 38 FR 41160,
41164 (Aug. 2, 1993).

¢ However, the Commission also noted that some
public utilities may be operating under rate
moratoria or rate settlements that would prohibit
recovery of special assessments for certain periods.

probable future revenues.” The
Commission has further advised public
utilities that the amounts recorded in
Account 182.3 should be charged to
Account 518, Nuclear Fuel Expense,
concurrently with the recovery of the
amounts of rates.s

In the proposed rulemaking, the
Commission stated that under some
circumstances the costs of special’
assessments charged to Account 518
may not be equal to the amount that the
utility actually pays to DOE in a
particular year. The Commission stated
that the costs of special assessments
eligible for wholesale rate recovery in a
particular year should be based on the -
actual amount paid to DOE, not the
amount charged to Account 518 during
such period.

The Commission proposed certain
procedures to be used by public utilities
to reflect the costs of special
assessments in wholesale rates.
Specifically, the Commission proposed
to add a new § 35.28 to its regulations
to prescribe the ratemaking treatment
for the costs of special assessments.

The proposed rule would permit
public utilities to recover the costs of
special assessments on a monthly basis.
It would require public utilities to
calculate their monthly net costs by: (1)
Deducting any expenses associated with
special assessments included in
Account 518; (2) adding to Account 518

" one-twelfth of any payments made for

special assessments within the 12-
month period ending with the current
month; and (3) deducting from Account
518 one-twelfth of any refund of
payments made for special assessments
received within the 12-month period
ending with current month that is
received from the federal government
because a public utility hés contested or
overpaid a special assessment.

IV. Discussion
A. Necessity of Regulations

1. Comments. Several of the
commenters note that section 1802(g) of
the Atomic Energy Act, as amended by
the Energy Policy Act, provides that
costs of special assessments shall be
deemed a necessary and reasonable
current cost of fuel and shall be fully
recoverable in rates in all jurisdictions
in the same manner as the utility’s other
fuel cost. AEP, Delmarva, Gulf States,
Iowa-lllinois, Ohio Edison, Penn Power

7 See Accounting and Ratemaking Trestment of
Special Assessments Levied Under the Atomic
Energy Act of 1954, as Amended by Title XI of the
Energy Policy Act of 1892, Notice Providing
Accounting Guidance, 58 FR 36193, 36194 (July 6,
1993}, FERC Stats. & Regs. 32,495 (1993).

sld.

and Southern argue that additional
ratemaking guidance for special
assessments is unnecessary since the
Commission already has rules and
guidelines concerning the treatment of
fuel costs.

Arizona states that special
assessments will be levied for a limited
period. Arizona argues that the costs of
special assessments in relation to total
fuel costs is not significant enough to
warrant the adoption of new
regulations.

2. Commission ruling. The
Commission believes that regulations
establishing the ratemaking method to
be used for the recovery of special
assessments are necessary to ensure that
the actual costs assessed by DOE are
recovered in a just and reasonable
manner.

As the comments themselves
demonstrate, section 1802(g) of the
Atomic Energy Act, as amended, does
not specify the periods in which the
costs of special assessments should be
recovered in rates or the amount that
should be recovered in each period. The
Commission's proposed regulations
provide specificity concerning the
recovery period and the amount eligible
for recovery in each period. The
regulations also provide that the costs of
special assessments may be recovered in
the same manner as other fuel costs
assigned to the same period.

In addition, § 35.14(a)(6) of our
regulations specifies that the cost of
nuclear fuel to be included in fuel
adjustment clause (FAC) calculations
shail be the amount shown in Account
518, Nuclear Fuel Expense. When
companies’ rates are regulated by more
than one regulatory authority, as is
normally the case, the amounts recorded
in Account 518 will reflect the amount
of the special assessments recovered in
each jurisdiction. If state rate treatment
differs from the Commission’s, the cost
of the special assessment shown in
Account 518 would not represent the
correct amount to be included in
wholessle FAC billings. Absent the
proposed regulations, rate
determinations of other regulatory
authorities could thus affect wholesale
FAC billings. This rule eliminates this
potential problem.

In addition, Arizona offers no support
for its contention that the relative cost
of the special assessment, when
compared to total fuel costs, does not
warrant the adoption of new
regulations. Given the lack of guidance
provided by the amended Atomic
Energy Act, this Commission needs to
provide accounting and ratemaking
guidance in order to regulate effectively.
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B. Method of Recovery

1. Comments. The proposed
rulemeking would provide that public
utilities may recover costs of special
" assessmentsin equalinstallments ona
monthly basis over the twelve-month
period following payment to DOE.

A ‘large number of comnrenters:argue
that'the proposed ratemaking treatment
denies recovery of the time value of
money, which s lost:due to the lag
between payment and recovery. Many of
these commeriters -argue thadt the
Commissien should permit utikitiesto
recover the:costs of spevid] assessments
as they accrue. Arizona, EEl,'Maine - -
Yankee and NEPCO state that costs
recovered through fusl adjustment
clauses normally are accrued. AEP and
EEI state that an accrual method is
appropriate because the Commission’s
Uniform System of Accourits{UISofA) s
requires utilities to reflect ligbilities as
- they occur. AEP poirits out that General

Instruction No: 11 to the USefA clearly
states that accrual accounting is
appropriate for timely recognition of
*“actual” costs.

If the Commission does not adapt an
accrual methed of recovery, Detroit
Edison, Florida PXL, Florida Power and
GulfStates argue that the Commission
should ;permit amourits paid for special
assessments to be charged to fuel

- expense at the time ‘the actual payment
is made.'The commenters state that
immediate recovery would eliminate the
need for any adjustments and would
avoid unnecessary administrative
expanse. '

Yankee Atomic states that as a single- -
asset utility that has permanently ceased
oparations,.it dees not have access to

. capital to suppart the cash .flow needed
to pay special assessments under the
Commissian's proposed.ratemaking
treatment..Accordingly, Yankes Atomic
argues that.the Commission should
permit recovery on an accrual basis or
permit full recovery during the month
in which.a special assessment is due.

Virginia Power:states that it uses a
levelized:annual FAC based on _
projected.annual fuel expense. Virginia
Power states that the Commission
should permit it to continue te estimate
its costs for.special assessments with an
annual true-up to reflect actual costs.
Virginia Power states that its proposed
treatment is consistent with the
treatment.of other fuel costs under its
annual fuel.clause. Virginia Power states
that it has.already included.its portion
of the annual payment in the projected
system fusl.expense.and requests waiver
to continue this practice. Virginia Power

918 CFRipart 101.

argues that its proposed ant
eliminates the time-value.of money
expense created by the proposed
regulations. EEI and Virginia Powsr
argue that the Cemmission should adopt
flexible regulations for FACs so that
utilities with annual FACs may
recognize amounts paid as'those
paymerits are mads.

.Severel commenters discuss how to
deel with the fact that some utilities
have already bagun recovering these
costs. EEl states-that some utilities have
already bagun to recover the costs of
special assessments threugh their fuel
adjustment clauses. Ohio Edison states
that the-Commission should provide a
transition peried forirecovery of any
paymsnts to'DOE that were made prior
to the Commission’s.rulemaking.
Virginia Power states'thidt the
regulations should be prospective, since
utilities may have.already initiated
other rate recovery methods. AEP states
that atilities should notbe pendlized if
they previcusly adopted different .
recowery methods for special
assessmerits. Duke states that the
proposed ratemaking aredtment could
permit double recovery for utilities thet
have previously recorded-and recovered
costs of special assessmerts,

Iowallinois states-that the
Commission should permit utilitiesito
use the seme ratemaking ‘treatmenit for
whaolessle transactions.as:the utility is
required to-use.in its:primary rdte
jurisdiction.

Finally, Wisconsin Customers
supportsithe methed df recovery
propesed by‘the:Commissten ‘because it
avoids the-use of estimdted amounts and
subsequerit adjustmerits, KPMG Poat
Marwick alse supports the proposal,

2. Commission ruling. The finsal rule
substantially retains the ratemaking

. treatmerit contained in theproposed

regulations. In determining permissible
practices under our fuel adjustment
clause rogulations, wehave soughtito
minimize the use:of estimates. The
“‘accruel” method .of recovery advecdted
by some ofithe commenters-would
permit recovery of estimdted amounts.10
It would result in the recovery of the
costs included in ‘Acceourit 182.3 based
on the-estimated yearly:special
assessment-spread ‘over-a‘twelve-menth
period. Although-commeniters propose
to correct the estimates:to actual upon
paymentto BOE, the méthod
nevertheless results inrecoveryof
estimated amounts in some moxths. The
ratemeking treatmerit proposed by the

10'The commeniters  meéthod 1s more-accursdtely
described as:an dllogation:methel. 3t would:allocate
the costs of the special assessments to periods in
a systematic manner.

Commission, however, results in the

recovery of coests:based en.actual

amounts paid for special assessments
and avoids the use of estimates.

Some of the commenters also.suggest
that the Commission permit full
recovery of the costs of special
assessments at the time they are paid,
rather than amortizing the costs-over the
twelve-month period following
payment. The Commission believes that
amortization is appropriate because
special assassments are an annual

arge that should be collected over.an
annual period. The Commission is also
concerned that immediate recovery of
the entire amoeunt of a special
assessment could cause a rate spikein
one month-ef each year.

‘Many commenters 8xpress Concern
about the loss of the time value of
money due to the lag between payment
of special assessments and recevery of
the costs. However, under existing
regulations, utilities may seek to recover
this type ef expense through an addition
to rate base by making an appropriate
rate filing.

Virginta Power’s argument concerning
annual fuel clauses provides no basis for
modifying the proposed rule. Virginia
Power may confinue to implement its
current fuel clause calculation which
estimates the monthly fuel adjustments
a year &t a time and bills these estimates
subject to true-up at year's end. Virginia
Power's estimates and .its true-up
calculations, however, must seflect the
Eroceiiures adopted here, i.e., it must

ase beoth on an.amertization of the
assessments during the twelve months
fallowing payment. This will ensure
that.the amounts billed to wholesale
customers (after true-up provided for.in
Virginia Power’s fuel clause) reflect the
amounts for spedial assessments
allowed under §35.28 of the
regulations, rather fhan the amounts
actually expensed to Account 518,

To the extent that Virginia Power
argues that a time-value df money
problem persists, the Commission
reiterates that, under existing
regulations, Visginia Power (and other
utilities) may seek to recover the fime-
value expense through an addition to
rate base by making an apprapriate rate
filing. The Commission notes that rate
base treatment of the unamortized
portion of the specisl assessment is
analogous tothe.rate base sseatment
afforded the unamortized balance of
nuclear fuel, : )

-Several utilities state that:they heve
already bagun collecting amounts for
special assessments from their
customers. These utilities.should
immediately cease-collecting.amounts
for special.assessments.in a.manner that



51220

. Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Rules and Regulations -

is inconsistent with the ratemaking
treatment specified by the Commission.
If the amount already collected is less
than the amount billéd by DOE in the
initial year, then the utility should

- deduct the amount collected from the
amount billed, and collect the
remainder in accordance with the
ratemaking treatment specified by the
Commission. If the amount already
collected is more than the amount billed
by DOE in the initial year, then the
utility should immediately refund the
excess amount through a credit to the
fuel clause in Account 518.

C. Expenses Associated With Special
Assessments

1. Comments. Section 35.28(a)(2) of
the proposed regulations would provide
that a utility shall add expenses
associated with special assessments to
Account 518. Wisconsin Customers
request that the Commission clarify
what expenses should be added into the
fuel clause calculation under the
regulations, They state that overhead
and accounting costs are already
recoverable through rates and argue that
the proposed regulations may encourage
abuses of the fuel clause.

Gulf States recommends, among other
things, that the Commission modify
§ 35.28(a)(1) to clarify that the proposed
deduction for expenses associated with,
special assessments relates only to
special assessment expenses that have
been recorded in Account 518 on an
accrual basis. ‘

2. Commission ruling. The regulations
establish procedures for determining
when and in what amounts the costs of
special assessments (i.e, the amounts
recorded in Account 182.3) may be
recovered in jurisdictional rates. The
expenses referred to in § 35.28(a)(1) are
the amounts of special assessments
charged to Account 518. The expenses
do not reflect administrative costs or
anﬂ)othar type of cost.

1 response to Gulf States, the
Commission declines to adopt the
suggested changes to § 35.28(a)(1)
because the intention of this section is
to require the removal of all special
assessment expenses included in
Account 518 regardless of the recording
methodology used.

'D. Rate Spike Concerns -

1. Comments. Wisconsin Customers

- state that if a utility makes two large
payments to the DOE within a twelve-
month period, this may cause a rate
spike or other inequities. Accordingly,
Wisconsin Customers state that the
Commission should ensure that utilities
make payments to DOE on a regular
basis, such as either equal monthly

installments or annual installments that
are twelve months apart.

2. Commission ruling. The DOE, not
the Commission, is responsible for
collecting special assessments and
ensuring that special assessments are
paid in a timely manner. On August 2,
1993, the DOE published an interim
final rule and notice of proposed
rulemaking concerning the procedures
and methods to be used to calculate and
collect special assessments.1t Even if a
utility were to make two payments to
DOE within the same month, a concern
raised by Wisconsin Customers, the
ratemaking treatment specified by the
Commission would dissipate any
potential rate spike by amortizing
recovery over a twelve-month period.

E. Single“Asset Utilities

1. Comments. Maine Yankee and
Yankee Atomic state that the
Commission should provide flexibility -
for single-asset utilities that own plants
that have limited service lives or that
have permanently ceased operations.

Yankee Atomic believes that it may
not be subject to special assessments
because it is a single-asset utility that
permanently ceased operations before
enactment of the Energy Policy Act. If
Yankee Atomic is required to pay
special assessments, Yankee Atomic
requests that the Commission clarify the
ratemaking treatment for utilities, such
as itself, that have permanently ceased
operations.

Yankee Atomic points out that the
Commission’s proposed ratemaking
treatment would provide that utilities
may recover only the amounts actually
paid to DOE in a particular year, even
if this amount differs from the amount
recorded in Account 518, Maine Yankee
and Yankee Atomic state that if this
treatment is applied to & single-asset
utility that has ceased operation or has
a plant with a limited service life,
customers would be charged for special
assessments after they have stopped
receiving power from the utility. The
commenters argue that this treatment
may cause intergenerational inequity.

Maine Yankee urges the Commission
to permit single-asset utilities to
estimate their total obligation for special
assessments and recover the balance
over the earlier of the service life of the
utility’s plant, the fifteen year
assessment period, or the balance of the
utility’s applicable purchased power
contracts,

Yankee Atomic states that the entire
special assessment should be recovered
over the balance of the service life of a
single-asset utility’s plant. Yankee

11 Supre, note 5.

Atomic states that the service life of a
single-asset nuclear plant may coincide
with the plant’s operating license. In
Yankee Atomic's cass, although it has
ceased operation of its plant, the plant’s
operating license extends through July
9, 2000. Yankee Atomic states that
charges should be adjusted to reflect any’
difference between the estimated total
obligation and actual amounts paid.
Yankee Atomic also maintains that
because if has permanently ceased
operations, it no longer has ready access
to capital markets in order to support
the cash flow needed to pay special
assessments under the Commission’s
proposed ratemaking method.

2. Commission Ruling

Maine Yankee's arguments for
modification of the proposed
ratemaking treatment are not
compelling. As discussed above with
respect to other utilities, Maine
Yankee'’s argument for accrual-based
ratemaking should be rejected.

The possibility that Maine Yankee
may retire its plant earlier than
currently expected does not warrant
special treatment. Although Maine
Yankee is a single asset utility, the
license life of its asset expires October
21, 2008, approximately one year after
the DOE assessment terminates. The
proposed ratemaking is not
inappropriate for a single-asset utility
such as Maine Yankee because it
permits the-passage of the costs of the
special assessment on to its customers
as a current cost of fuel, consistent with
the rate recovery afforded every.other
utility under this rulemaking.

Maine Yankee also argues that the
assessment should be collected over the
life of its existing purchase power
contracts in order to assign costs tc the
benefiting customers and avoid
intergenerational inequity. We do not
agree. The Atomic Energy Act provides
that special assessments are a necessary
and reasonable current costs of fuel and
shall be recoverable in rates in the same
manner as a utility’s other fuel cost.
Expedited recovery is beyond the scope
of this proceeding and contrary to
Congress; mandate that the DOE
assessment be collected in the same
manner as a utility’s other fuel cost.

A ruling on Yankee Atomic’s proposal
that it be allowed to collect its estimated
liability over the license life of its plant
is premature. The extent of Yankes
Atomic’s liability, if any, is an issue for
determination by the Secretary of
Energy. If Yankee Atomic is found liable
for payments, the company may request

-waiver of this rule at that time. The

Commission recognizes that these
special circumstances may justify a
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deviation from the prescribed rate
recovery methodology.

¥, Effect of Rate Moratoria

1. Comunents. $oCal Edison states that
it appears:that the proposed ratemaking
treatment may prevent.recovery of the
costs of specml assessments by utilities
that are operating ‘under rete morstoria

- with respect to'their wholesale -
customers, SoCal Edison states that it'is

" subject to a rate moratogium that
specifies.a. methodology for calculating
its fuel adjustment clause that is nearly
-identical t0§35.14 of the Commission’s
regulations concerning fuel clauses,
SoCsl Edison states that if the
Commission specifies that.special
assessmenis are to be.recovered through
a.méthod other than that provided by
“section 35.14;utilities such as SoCal
Edison may be precluded from
recovering costs of special assessments
from their wholesals custemers.

‘SoCdl Edison states that this problem
could be avoided by refersncing

" Accourit 518 in'§§35.28(a) (2) and (3) of
thereguldtions.

'2; ‘Commission ruling. Secticn
35.28!d) of the proposed rule
specifically-states‘that'the ratemaking
treatmerit ‘for special assessmerits is to
be used ‘to compute the cost of nuclear
fuel pursuarnit1o’§35.14(a)(6)of the
Commmission’s fuel clause regulations,
The fingdl rule addresses ‘SoCal Edison’s
concerns by adding clarifying language
to the text ofthe regulstions to
explicitly state that costs for special
assessments are.included in Account
518 for retemaking purposes.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act
{RPA)42requires that rulemekings
coritain either a-description and analysis
of the-effect the rule will have-on small
sntities-orcertify thetthe rule will not -
have a-substartial-economic-effect-on a
substanitial number-of small entities.
Because most of theentities that would
be required to comply with this rule are
large public utilities that do not fall
within the’RFA’s definition of small
entities, 13 the Commission certifies that
this rule-will nothave a “significant
economicimpeact on a substantial
mumniber-of.small entities.”

V1. .Environmental Statement

‘Commission regulations require'the
preparation of an-environmentel

125 10:8(C. 801812, '

135 U.8.C. 601(3) (citing section 3 of the Small
Business:Act, 15.U.8:C.:832). Section 3 of the Small
Business Act:défines a small-business-concern:as a
business that is independently owned and operated
and that isnot dominant in itsTield of.gperation,
1610.5.L.632(d).

-assassment or an environmentel impact

statement for any Commission action
that may have.a significant effsct on the
human snvironment.14 The Commission
has categorically excluded certain
actionsfrom this requirement as not
having a significant effect on the human
snvironment.18 No.environmental
consideration is necessary for the
promulgation of a rulethat is:clarifying,
corrective or procedural-or that does not
substantively change the effect:of
legislation.or regulations bsing
amended.18 Because the final rulads
merely clarifying and procedursl, no
environmental consideration is
necessary,

VII. Information Collection Statement

The information collection
requirements in this rule have not
changed from those proposed .in the rule
that was peblished inthe Fetleral
Register-on Julys, 1993, Therefore, this
rule does not have to'be submitted to
OMB for review. A copy wiil'be sent'to
OMB forirformation purpases only.
The information collection reguirements
in this final ruls are contained in FERC-
516, “Electric Rate Filings” (OMB
approval Mo, 1902-0096), FERC Form
No. 1, “Annual Rapert of Major public
utilities, licensees and cthers” (OMB
approval No, 1802-0821};.and FERC
Form:No, 1-F, *‘Annusl Report of
Nonmajer public utilities and licensees”
(OMB approval No. 1902-0029).

The Commission usss the.data
collected in these information
collections to carry outits
responsibilities under the FPA and the
Energy Policy Act. The Commission’s
Office-of Elsctric Power Regulation uses
the data to review electric rate filings.

-The Commission’s Office of the Chief

Accountant uses the data to.carry cut its
audit;programs and continuous review
of the financial conditions of regulated
companies.

The Commission believes.that the
final rule will assist regulated '
companies in recovering in
jurisdictional rates the.costs incurred for

' special d#ssessments, without

significantly increasing the reporting
burden for public utilities,

The Commission is submitting
notification .of the final rule to- OMB.
Interested persons.may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, 941

North Capitol Street, NE,, Washington,

aRegulations Implementing National )
Environmental Poligy-Act,.52/FR 47887 :(Dec. 17,
1087), FERC Stats. & Rogs. ¥ 30, 783 {1687).

1518 CFR 360.4.

1618 CFR 380.4{a){2)(3i).

DC 20426 [Attention: Michael Miller,
Information Policy and -Standards ;
Branch, (202} 208-1415). Commsnts:on
the requirements of the final rule can

.also be sent to the Office of Information

and Regulatory Affairs of OMB
[Attention: Desk Officer for Federal
Energy Regulatory Commission].

VIII. Effective Date
This final ruls is effective Novembsr

1, 1993,

List of Subjects in 18:CFR Part '35
Electric power rates, Electric utilities,

Reporting and recordkesping

requiremerits.

In consideration ofths foregoing, ithe
Commission amends part 35, chapterd,
title 18 of the Code of Federal
Regulations, &s set forth below,

PART 35—FILING OF RATE
SCHEDULES

1. The authority citation for par‘t 351s
revised to read as follows:

Authority: 18 U.S.C. 7918825z, 2601—
2645; 31 U.S.C. 9701;42°U.8.C, 71017352,

2. Part 35 isamended by addingnew
section 35.28 to read asfollows:

§35.28 Treatment cf special-assessments

levied under the Atomic Energy Act of 1954,
as-amendsd by Titls X!-of the' Energy Policy
Act of 1992,

The costs thet pablic-utilitiesincur
relating to-special-assessments-under
the Atemic Energy Act of 1554, as
amended by the Energy Pelicy Act of
1992, are costs that may be reflectedin
jurisdictionel rates. Public utilities
seeking to recoverithe costs‘incurred
relating to special assessments shall
comply with the following procedures.

(a) Fuel adjustment-clauses.In
computing the Account 518:cost of
nuclear fuel pursuantito § 35.14(a}(8),
utilitiss sesking to recover the costs ef
special assessments through their fue]
adjustment clauses shall:

(1) Deduct any expenses associated
with special assessments included.in
Agccount 518; '

{2).Add to Account 518 one-twelfth of
any payments made for speciel
assessments within the 12-month pericd
ending with the:current month; and

{3) Deduct from Account 518 one-

‘twelfth of any refunds of payments

mads for spacial.assessments received
within the 12-month period ending with

- the current month that is received from

the Federal governmentbecause the

- public ufility has contested s special

assessment er-overpaid.a special
assessment.

(b) Cost.of service data requiremenis.
Public.utilities filing rate applications
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under §§ 35.12 or 35.13 (regardless of
whether the utility elects the
abbreviated, unadjusted Period I,
adjusted Period I, or Period II cost
support requirements) must submit cost
data that is computed in accordance
with the requirements specified in
paragraphs (a) (1), (2) and (3) of this
section.

(c) Formula rates. Public utilities with
formula rates on file that provide for the
automatic recovery of nuclear fuel casts
must reflect the costs of special
assessments in accordance with the
requirements specified in paragraphs (a)
(1), (2) and (3) of this section.

By the Commission.

Lois D. Cashell,

Secretary.

{FR Doc. 93-24168 Filed 9-30-93; 8:45 am)
BILLING CODE 6717-01-M

18 CFR Part 375
[Docket No. RM93-17-000)

License Termination

I1ssued September 24, 1983.
AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
revising its regulations to authorize the
Director of the Commission's Office of
Hydropower Licensing to terminate a
license for failure to commence
construction after first giving the
licensee 30 days’ written notice. The
prior regulation required 90 days’
notice. - '

EFFECTIVE DATE: November 1, 1993.

" FOR FURTHER INFORMATION CONTACT:
Barry Smoler, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 208—
1269.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of.
this document in the Federal Register,
the Commission also provides all
"interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in room 3104, 941 North Capitol Street,
NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS-is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing {202) 208-1397. To

access CIPS, set your communications
software to use 300, 1200, or 2400 bps,
full duplex, no parity, 8 data bits, and

1 stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208~1781. The
full text of this rule will be available on
CIPS for 30 days from the date of
issuance. The complete text on diskette
in Wordperfect format may slso be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation, located in room 3104, 941
North Capitol Street, NE., Washirgton,
DC 20426.

Before Commissioners: Elizabeth Anne
Moler, Chair; Vicky A. Bailey, James J.
Hoecker, William L. Massey, and Donald F.
Santa, Jr.

Order No. 556

I Introduction

The Federal Energy Regulatory
Commission (Commission) is revising
§ 375.314(f)(1) of its regulations so es to
authorize the Director of the
Commission’s Office of Hydropower
Licensing (Director) to terminate a
license for failure to commence
construction after first giving the
licensee 30 days' written notice. The
prior regulation required 90 days’
notice.

II. Background and Discussion

Part I of the Federal Power Act (FPA)1
authorizes the Commission to issue
licenses for the construction,
maintenance, and operation of
hydropower projects. Section 13 of the
FPA 2 requires the licensee to
commence canstruction of the project
works within the time fixed in the
license, which shall not be more than
two years after issuance of the license.
Section 13 also authorizes the
Commission to grant one extension of
that deadline, the gxtension to be for no
more than two additional years. Section
13 further provides that if the licensee
does not commence construction within
the time prescribed in the license as it
may have been extended by the
Commission, then “after due notice
given, the license shall, as to sich
project works or part thereof, be
terminated upon written order of the
Commission."

Prior § 375.314(f) of the Commission's
regulations authorized the Director or
the Director’s designee to:

(f) Issue an order pursuant to section 13 of
the Federal Power Act to terminate a license
granted under Part I of the Federal Power Act
if the licensee fails to commence actual
construction of the Lgmiect works within the
time prescribed in the license, provided:

116 U.S.C. 792-823(b).
218 U.S.C. 806.

(1) The Director gives notice by certified
mail to the licensee of probably termination
no less than 90 days prior to the issuance of
the termination order, and

(2) The licensee does not oppose the
issuance of the termination order.

- On June 24, 1993, the Commission

issued a Notice of Proposed
Rulemaking,? proposing to revise
paragraph (f)(1) so that the notice
requirement would be 30 days rather
than 80 days. No comments were
received in response to the NOPR.

As discussed in the NOPR, most of
the Commission’s license termination
proceedings are initiated for failure to
commence construction after having
received a one-time extension of two
years in addition to the two-year period
prescribed in the license. Thus, the
notices are usually issued after a four-
year period in which to commence
construction has expired and no
construction has occurred. By that time,
the licensee’s unwillingness or inability
to commence construction has in
virtually every case become common
knowledge to both the licensee and the
Commission’s staff such that the notice
becomes a procedural formality that
confirms the obvious. Reducing the
waiting period will expedite the
processing of the Commission’s license
termination workload. Therefore, we
will revise the regulation as proposed in
the NOPR.

III. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act+
generally requires a description and
analysis of rules that will have a
significant economic impact on a
substantial number of small entities.
The final rule adopted herein is purely
procedural in nature. The Commission
certifies that this final rule will not have
a “significant economic impact on a
substantial number of small entities.”

IV. Environmental Statement

The Commission concludes that
promulgating the final rule does not
represent a major federal action having
a-significant adverse effect on the
human environment under the .
Commission’s regulations implementing
the National Environmental Policy Act.s
The final rule is procedural in nature
and therefore falls within the categorical
exemptions provided in the
Commission’s regulations.
Consequently, neither an environmental

363 FERC $61,322. The NOPR was published in
the Federal Register on July 1, 1993, 58 FR 35415.

45 U.S.C. 601-612.

852 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs.
430,783 (1987) (codified at 18 CFR part 380).
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impact statement nor an environmental
assessment is required.s

V. Effective Date

This rule is effective November 1,
1993. '

List of Subjects in 18 CFR Part 375

Authority delegations (Government
agencies), Seals and insignia, Sunshine
Act.

In consideration of the foregoing, the
Commission amends part 375, chapter I,
Title 18 of the Code of Federal
Regulations as set forth below.

PART 375—THE COMMISSION

1. The authority citation for part 375
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791-828r,
791a note, 2601-2645; 42 U.S.C. 7107-7532.

2.In §375.314, paragraph (f)(1) is
-revised to read as follows:

§375.314 Delegations to the Director of
the Office of Hydropower Licensing.

* ® - ® P ]

(ﬂﬂti

(1) The Director gives notice by
certified mail to the licensee of probable
termination no less than 30 days prior
to the issuance of the termination order,

and

* L ] ® ~ ‘.
By the Commission.

Lois D. Cashell,

Secretary.

[FR Doc. 93-24106 Filed 9-30-93; 8:45 am]
BILLING CODE 6717-01-M :

DEPARTMENT OF JUSTICE

28 CFR Part 11
[AG Order No. 1792-93)
RIN 1103-AA16

Tax Refund Offsets

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This rule modifies procedures
for referring debts that have been
.reduced to judgment or are legally
enforceable to the Secretary of the
Treasury for collection by offset against
Federal tax refunds. This rule contains
safeguards for debtors while
strengthening the ability of the

Department to collect outstanding debts.

EFFECTIVE DATE: November 1, 1993.

FOR FURTHER INFORMATION.CONTACT:
Imogene McCleary, Debt Collection

*Soe 18 CFR 380.4(a)(1).

Management, Justice Management
Division, U.S. Department of Justice, -
room 1344, 10th Street and Constitution
Avenue NW., Washington, DC 20530,
telephone (202) 514-5345.

SUPPLEMENTARY INFORMATION:

Background

The provisions of 26 U:S.C. 6402(d)
and 31 U.S.C. 3720A authorize the
Secretary of the Treasury, acting
through the Internal Revenue Service
(IRS), to offset a delinquent debt owed
to the United States Government from
the tax refund due a taxpayer when
other collection efforts have failed to
recover the amount due. The purpose of
these statutes is to improve the ability
of the Government to collect money
owed it while granting the debtor notice
and certain other protections.

The Department previously published
an interim final rule, 54 FR 9979, March
9, 1989, which established procedures
for referring to the IRS certaih debts for
collection by offset against Federal tax
refunds. In a Notice of Proposed
Rulemaking, 56 FR 8734, March 1, 1991,
the Department proposed to broaden the
rule’s coverage by including
organizations and entities in addition to
individual debtors and by including
debts that are past due and legally

enforceable but not reduced to judgment

in addition to debts that have been
reduced to judgment, No comments
were received. The only changes from
the proposed rule either implement
existing law, 31 U.S.C. 3720A, 26 CFR
301.6402, or are minor grammatical or
technical alterations, so an additional -
notice and comment period is
unnecessary. 5 U.S.C. 553(b)(B).
Accordingly, this rule implements 26
CFR 301.6402-6(d){2) by providing the
debtor with the opportunity to request
a second review of evidence by the -
Department if the initial review of
evidence is conducted by and a
determination made by a non-
Departmental agent or other entit
acting on the Department’s behalf, and
an unresolved dispute exists.

A complete discussion of the rule is
contained in the Federal Register notice
of March 1, 1991,

Other Matters

The Department has reviewed this
rule in light of section 2(c} of E.O. 12778
and concludes that the rule meets the
applicable standards provided in
section 2(b) of the Order. This rule is
not a major rule within the meaning of
section 1(b) of E.O. 12291. This rule:

does not have sufficient federalism" -

implications to warrant the preparation
of a Federalism Assessment pursuant to

E.O. 12612, The Attorney General
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
because the rule will apply only to
individuals, organizations, or units of
state or local government that owe past-
due legally enforceable debts to the
United States Government.

This rule requires debtors to submit
information if they wish to dispute a
proposed offset. This information
collection requirement is part of an
administrative action that is initiated
when the Department sends a debtor
notice pursuant to 28 CFR 11.12(b).
Pursuant to 5 CFR 1320.3(c), therefore,
the Paperwork Reduction Act of 1980
does not apply to this collection of
information.

List of Subjects in 28 CFR Part 11

Claims, Debt collection, Government
contracts, Government employees,
Income taxes, Lawyers.

PART 11—{AMENDED]

By virtue of the authority vested in
me as Attorney General by 31 U.S.C.
3720A, 5 U.S.C. 301, and 28 U.S.C. 509
and 510, 28 CFR part 11 is amended as
follows:

1. The authority citation for part 11 is
revised to read as follows;

Authority: 5 U.S.C. 301, 28 U.S.C. 509,
510, 31 U.S.C. 3718, 3720A.

2. Part 11 is amended by revising
subpart C to read as follows:

Subpart C—IRS Tax Refund Offset
Provisions for Collection of Debts

Sec.

11.10 Scope.
11.11 Definitions.
11.12 Procedures.

Subpart C—IRS Tax Refund Offset
Provisions for Collection of Debts .

§11.10 Scope.

The provisions of 26 U.S.C. 6402(d)
and 31 U.S.C. 3720A authorize the
Secretary of the Treasury, acting
through the Internal Revenue Service
(IRS}, to offset a delinquent debt owed
to the United States Government from
the tax refund due a taxpayer when
other collection ‘efforts have failed to
recover the amount due. The purpose of
these statutes is to improve the ability
of the Government to collect money
owed it while granting the debtor notice
and certain other protections. This
subpart authorizes the collection of
debts owed to the United States
Government by persons, organizations,
and entities by means of offsetting any -
tax refunds due to the debtor by the IRS.
It allows referral to the IRS for
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collection of debts thet ere past due and
legally enforceable but not reduced to
judgment and debts that have besn
reduced to judgment.

§11.11 Definitlons.

(a} Debt. Debt means money owed by
an individual, organization or entity
from sources which include loans
insured or gnaranteed by the United
States and all other amounts due the
United States from fees, leases, services,
overpayments, civil and criminal
penalties, damages, interest, fines,
administrative costs, and all other
similar sources. A debt becomes eligible
for tax refund offset procedures if it
cannet currently be collected pursuant
to the salary offset procedures of 5
U.S.C. 5514(a)(1) and is ineligible for
administrative offset under 31 U.S.C.
3716(a) by reason of 31 U.S.C.
3716(c)2), or cannot curreatly be
collected by administrative offset under
31 U.S.C. 3716(a} against amounts
payable to the debtor by the Department
of Justice. A non-judgment debt is
eligible for tax refund offset procedures
if the Department’s or the referring
agency's right of action accrued more
than three months but less than ten
years before the offset is made.
Judgment debts are eligible for referral
at any time. Debts that have been
referred to the Department of Justice by
other agencies for collection are
included in this definition,

(b) Past due. All accelerated debts and
all judgment debts are past due for
purposas of this section. Such debts
remain past due until paid in full. An
accelerated debt is past due if, at the
time of the notice required by § 11.12(b),
any part of the debt had been due, but
not paid, for at least 80 days. Such an
unaccelerated debt remains past due
until paid to the current amount of
indebtedness.

(c) Notice. Notice means the
information sent to the debtor pursuant
to § 11.12(b). The date of the notice is
the date shown on the netice letter as its
date of issuance.

(d) Dispute. A disputa is a written
statement supported by documentation
or other evidence that all or part of an
alleged debt is not past due or legally
enforceable, that the ameount is not the
amount currently owed, that the
oulwmding debt has been satisfied, or,
in the case of & debt reduced to
judgmaent, that the jadgment has been
satisfied or stayed.

§11.12 Procedures.

t2) The Departmaent may refer any past
duse, legally enforceable non-jadgment
debt of an individuel, esgenization or
entity to the IRS for offset if the

Department’s or the referring agency’s:
rights of actien sccrued more then three
months but less than tem years before
thre offset is made. Dabts reduced to: -

-judgment may be referred at any time.

Debts in amounts lower than $25.00 are
not subject to referral,

(b) The Department will provide the
debtor with written notice of its intent
to offset before initiating the offset.
Notice will be mailed to the debtor at
the current address of the debtor, as
determined from information obtained
from the IRS pursuant te 26 U.S.C.
6103{m)(2), (4). (5) or from irformation
regarding the debt maintained by the
Department of Justice. The notice sent to
the debtor will state the amount of tha
debt and inform the debtor that:

(2) The debt is past due;

(2) The Department intends to refer
the debt to the IRS for offset from tax
refunds that may be due to the taxpayer;

(3} The Department intends to provide
information concerning the delinquent
debt exceeding $100 to a consumer
reporting bureau (credit bureau} unless
su(‘:ih debt has already been disclosed;
an

(4) The debtor has 65 days from the
date of notice in which to present
evidence that all or part of the debt is
not past due, that the amount is not the
amount currently owed, that the
outstanding debt has been satisfied, or,
if a judgment debt, that the debt has
been satisfied, or stayed, before the debt
is reported to a consumer reporting
agency, if applicable, and referred to the
IRS for offset from tax refunds.

- {c) If the debtor neither pays the
amount due ner presents evidence that
the amount is not past due or is satisfied
or stayed, the Department will report
the debt to a consumer repoerting ageney
at the end of the notice period, if
applicable, and refer the debt to the IRS
for offset from the taxpayer’s federal tax
refund.

(d) A debtor may request a review by
the Department if the debtor believes
that all or part of the debt is not past due
or is not legally enforceable, or, in the
case of a judgment debt, that the debt
has been stayed or the amount satisfied,
as follows:

(1) The debtor must send a written
request for review to the address
provided in the notice.

(2) The request must state the amount
disputed mgltgm reasons \uhy the
debtor believes that the debt is not past
duse, is Bot legally enforceable, has beea
satisfied, oz, if a judgment debt, has
been satisfied or stayed.

(3) The request must include any
decuments that the debtor wishes to be
considered oz state that additional

information will be swbmitted withia
the time permitted.

(4) If the debtor wishes ta inspect
records esteblishing the nature and
amount of the debt, the debtor must
request an opportunity for such an
inspection in writing. The office halding
the relevant recards shall make them
available for inspection during normal
business hours.

(5} The requsst for review and any
additional information submitted
pursuant to the request must be recsived
by the Department at the address stated
in the notice within 65 days of the date
of issuance of the notice.

{6) The Department will review
disputes and shall consider its records
and any documentation and arguments
submitted by the debter. The
Department's decision to refer to the IRS
any dispwted portion of the debt shall be
made by the Assistant Attorney General
for Administration of his designee, who
shall hold a pesition at least one
supervisory level above the person who
made the decision to offset the debt. The
Department shall send a written notice
of its decision to the debtor. There is no
administrative appeal of this decision.

(7} If the evidence presented by the
debtor is considered by a non-
Departmental agent or other entities or
persons acting on the Department'’s
behalf, the debtor will be accorded at
least 30 days from the date the agent or
other entity or person determines that
all or part of the debt is past-due and
legally enforceable to request review by
an officer or employee of the
Department of any unresolved dispute.

(8) Any debt that previously has been
reviewed pursuant to this section or any
other section of this part, or that has
been reduced to a judgment, may not be
disputed except on the grounds of
payments made or events occurring
subsequent to the previous review of
judgment.

(e} The Department will notify the IRS
of any change in the amount due
‘promptly after receipt of paymems or
notice of other reductions.

(f) In the event that more than one
debt is owed, the IRS refund offset
procedure will be applied i the order
in which the debts became past due.

Dated: September 22, 1993.

Janet Reno,

Attorney General.

{FR Doc. 93-24078 Filed 8-38-93; 8:45 am}
BILLING CODE 4410-01-M
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2@ CFR Part 51
[Order No. 1793-93])

Voting Rights Act of 1965; Procedural
Amendment to the Attorney General's
Section 5 Guidelines v

AGENCY: Department of Justice.
ACTION: Final rule,

SUMMARY: The Civil Rights Division’s
Voting Section has moved from one
floor to another within the same
building. This amendment substitutes
the new room number for the old in the
Attorney General’s section 5 guidelines.
The post office address {post office box
number) is unchanged.

EFFECTIVE DATE: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:

David H. Hunter, Attorney, Voting
Section, Civil Rights Division,
Department of Justice, P.O. Box 66128,
Washington, DC 20035-6128, 202-307~
2898.
SUPPLEMENTARY INFORMATION: This
. amendment notifies those making
submissions of changes affecting voting
under section 5 of the Voting Rights Act
and other interested persons that
submissions and other correspondence
sent via carriers other than the U.S.
Postal Service should be sent to room
818A rather than to Room 716, at 320
First Street, NW., Washington, DC
20001. The address for U.S. Postal
Service delivery remains P.O. Box
66128, Washington, DC 20035-6128. -
Good cause exists under 5 U.S.C.
553(b)(B) and 5 U.S.C. 553(d) for
implementing this rule as a final rule
effective immediately without provision
for public comment. The amendment
simply reflects the change of the Voting
Section's address and, therefore, is
technical in nature and does not affect
any substantive provision of the
guidelines. Public comment could have
no effect on this amendment.

List of Subjects in 28 CFR Part 51

Administrative practice and
procedure, Civil rights, Elections,
Voting rights.

For the reasons set forth in the
preamble, 28 CFR Part 51 is amended as
follows:

PART 51—PROCEDURES FOR THE
ADMINISTRATION OF SECTION 5 OF
THE VOTING RIGHTS ACT OF 1965, AS
AMENDED

1. The authority citation for part 51
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510; 42 U.S.C. 1973c.

§51.24 [Amended] \
2. Section 51.24 is amended by
removing, in paragraph (b), the words
“room 716" and adding, in their place,
the words ‘‘room 818A",
Dated: September 22, 1993,
Janet Reno,
Attorney General.
[FR Doc. 83-24079 Filed 9-30-93; 8:45 am)
BILLING CODE 4410-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 817

Kentucky Permanent Regulatory
Program; Termination and Reassertion
of Jurisdiction

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is announcing the
approval of a proposed program
amendment to the Kentucky permanent
regulatory program (hereinafter referred
to as the Kentucky program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
amendment consists of proposed
modifications to 405 Kentucky
Administrative Regulations (KAR)
1:007, 3:007 and 7:030. The proposed
program amendment pertains to the
termination and reassertion of
Kentucky’s jurisdiction to regulate
interim and permanent program
minesites. The proposed regulation
changes are in response to a Notice of
Reinstatement of Suspended Rule,
published by OSM on April 10, 1992 (57
FR 12461), in which OSM reinstated the
termination of jurisdiction rule based
upon a decision of the U.S. Court of
Appeals for the District of Columbia
Circuit in NWF v. Lujan II. These
proposed regulation changes also
respond in part to OSM’s 30 CFR Part
732 letter dated February 8, 1990,
(Administrative Record No. KY-967).
EFFECTIVE DATE: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Director, Lexington
Field Office, Office of Surface Mining
Reclamation and Enforcement, 2675
Regency Road, Lexington, Kentucky
40503, Telephone (606) 233-2896.
SUPPLEMENTARY INFORMATION:

1. Background on the Kentucky Program.

11. Submission of Amendment.
111, Director’s Findings.

1V. Summary and Disposition of Comments.
V. Director’s Decision. )
VI, Procedural Determinations.

1. Background on the Kentucky
Program

On May 18, 1982, the Secretary of the
Interior conditionally approved the
Kentucky program. Information
pertinent to the general background,
revisions, modifications, and
amendments to the proposed permanent
program submission, as well as the
Secretary's findings, the disposition of
comments and a detailed explanation of
the conditions of approval can be found
in the May 18, 1982, Federal Register
(47 FR 21404~21435). Subsequent
actions concerning the conditions of
approval and program amendments are
identified at 30 CFR 917,11, 917.13,
917.15, 917.16, and 917.17.

I1. Submission of Amendment

By letter of July 21, 1992,
(Administrative Record No. KY-1165)
Kentucky submitted a proposed
program amendment containing
modifications to 405 Kentucky
Administrative Regulations (KAR)
1:007, 3;007 and 7:030 regarding
termination and reassertion of
jurisdiction. These proposed regulation
changes also respond in part to OSM’s
30 CFR Part 732 letter dated February 8,
1990, (Administrative Record No. KY-
967).

OSM announced receipt of the
proposed amendment in the September
23, 1992, Federal Register (57 FR
43948), and in the same notice, opened
the public comment period and
provided opportunity for a public _
hearing on the adequacy of the proposed
amendment. The comment period
closed on October 23, 1992.

By letter dated December 9, 1992
(Administrative Record Number KY-
1199), Kentucky resubmitted its
proposed program amendment
regarding termination and reassertion of
jurisdiction, with changes to 405 KAR
1:007 and 3:007 which take into account
the possibility that termination could
occur after November 1, 1992, on
interim program sites for which no bond
was posted. ' :

OSM announced receipt of the revised
amendment in the January 14, 1993,
Federal Register (58 FR 4386), and in
the same notice, reopened the public
comment period and provided
opportunity for a public hearing on the
adequacy of the revised amendment.
The comment period closed on January
29, 1993,
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HI. Directer’s Findings

Set forth below, pursusnt to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17 are the Director’s
findings concerning the proposed
amendment to the Kentucky program

Revisions not specifically tﬁscussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational chenges resulting from
this amendment,

A. 405KARIOO7¢md3:007

Kentucky proposes to rovise Chaplers
1 and 3 of its Administrative
Regulstions, deeling witk the interim
T, progsam, by adding 405 KAR
1:007 405 KAR 3:007, cavering
surface coal mining and the surface
effects of underground mining,
respectively. The purpose of the
. proposed rules, as set forth in the
Necessity and Punction sections of the
proposed rules, is te establish
requirements far terminating the
jurisdiction of the Cabinet under
Chapters 1 and 3 over the reclaimed site
of a completed surface coal mining and
reclamation operation, or increment
thereof, and to reassert that jurisdiction
under certain conditions.

Pursuant to proposed Sections 1 of
405 KAR 1:007 and 3:007, as revised
and resubmitted on December 8, 1992,

g November 1, 1992, the
Cabinet’s jurisdiction shall terminate
when (1) the Cabinet has determined in
writing that all requirements imposed
under 405 KAR Chapters 1 and 3 and
KRS Chapter 350 kave been successfully
completad; or (2) if a performance bord
was required, the Cabinet has made a
final decisiom pursuant Yo Section 11 of
405 KAR 1:050 or 3:050, to fully release
the performance bond. The Cabinet's
dec1s1on shall not be final until the time
to file administrative and judicial
appeals has expired and all appesls
have been resolved.

By letter dated September 14, 1892
(Administrative Record Number KY-
1178}, in response to a request from
OSM dated July 23, 1992
(Administrative Record Number KY-
1166), Kentucky submitted a copy of its
standard interim program site bond
. release form. The form providss far a
finding, based on inspection of the
permitted area, that reclamation is
complete and satisfactory. Also on
September 14, 1992, Kentucky
subsmitted & copy of the Statement of
Consideration (Administrative Record
Number KY-1179}, which summariass
the comments received at a public
hearing held on August 27, 1992, and -
Kentucky's responses to those

comments. In response to one of the
comments, Kentucky stated that “the
permiltes’s compliance with 405 KAR
Chapters 1 end 3, rather then 30 CFR
chapter VII, subchaptbr B, was the
appropriate basis for the Cabinet’s bond
release decisions and subseqnent
terminations of jurisdiction.” However,
under 30 CFR 700.11(d}(1)(i},
termination of jurisdiction for interim
program sites is appropriate only aftera
determination of complience with
subchapter B of 30 CFR chapter VII.
fore, in order for Kentucky to
terminate its jurisidction over interim
sites based on a determination of
compliance with the State’s interim
program, it must be shown that its
interim program contains the same
performance whicl gerve as
equisites to bond release as those
contained in 30 CFR chaptex VH,
subchapter B. In this regard, OSM has
performeance standards
comtained in Kentucky s interim
program regulations, and has found that
any provisions ha
on the State’s bond re
.are the same as those contained in the
corresponding Federa! interim
regulations. Therefore, the Director
finds that 405 KAR 1:007, Section 1 and
3:007, Section 1 are no less effective
than the corresponding Federal
lations at 30 CFR 700.11(d){1){i).
roposed Section 2 of 405 KAR 1:007
and 3:007 provides for the reassertion of
jurisdiction by the Cabinet where fts
bond release deciston or other
detérmination that led to the
termination of jurisdiction was based
upon frand, colhusion, or
misrepresentation of & material fact.
This preposal is substantively identical
to the Federal provisions set forth at 30
CFR 700.11(d)(2}. Therefore, the ‘
Director finds the propesal to be no fess
effective then the Federal counterpart.

B. 405 KAR 7:030

Kentucky proposes to revise 405 KAR

7:08¢ by adding Section 4, Termination

. and Reassertion of Jarisdiction.
Pursuant to the proposed new rule, the
jurisdiction of the Cabinet over the
reclaimed site of a compileted surface
coal mining and reclamstion operation,
or increment thereof, or coal exploratian
operation, shall terminate when:

(a) The Cabinet makes a written
determination that all
under 405 KAR Chapters 7-24 and KRS
Chapter 350 have been successfully
com latod or

Where a performance bond was
reqmred the Cabinet makes a final
decision to relesse the bond fully. Such
decision is not to be considered final
until the time for fiking administrative

reviewed the

and judicial appeals has expired and all
appeals have been resolved.

The proposed rule further provides
that the Cabimet shall reassert its
jurisdiction if it is demonstrated that the
bond release decisien or other
determination that led to the
termination of jurisdiction was based
upon fraud, collusion, or
misrepresentation of a material fact.
This proposed Janguage is substantively
identical to that found in the
corresponding Federal rule at 3¢ CFR
700.11(d)(1){i) and (d}{2). Therefore, the
Director finds the proposal to be no less
effective than the Federal counterpart.

IV. Summary and Dispesitien ef
Commaents
Public Comments

The public comment periads.and
oppertunities to request a public
hearing were announced in the
September 23, 1992, Federal Register

(57 FR 43948), and the January 14, 1993,

Federal Register (58 FR 4386). The

public comment periods closed on

October 23, 1992, and Januery 29, 1993,

respectively. No ene requested anr

opportunity to testify at the scheduled

Eulbdhc hearings so no hearings were
eld,

The Kentucky Resources Couneil
(KRC), in a letter dated February t, 1'993
{Administrative Record Number KY
1208}, expressed its support for the
termimation of jurisdiction reguletions
as revised and resubmitted by Kentucky
on December 9, 1892 (Administrative
Record Number KY-1199), KRC felt that
concerns it had raised in a fetter dated
October 23, 1992 (Administrative
Record Number KY-1194} had beenr

ately resolved by Kentucky’s

resu fom.
Agency Comments

Pursuant to section 503(b) of SMCRA
and the implementing regulatioms of 30
CFR 732.17th)(11){i}, comments were
solicited from various government
agencies with an actual or potential
interest in the Kentucky program. The
U.S. Forest Service, Mine Safety and
Health Administration, Bureau of Land
Management, and Buresu of Mines.
acknowledged receipt of the proposed
amendment but offered no substantive
comments.

V. Directer’s Decision

Based upon the above findings, the
Director is approving the program
amendment as submitted by Kentucky
on July 21, 1992, and revised and
resubmitted on December 8, 1992Z. The
Federal rules at 30 CFR part 817
codifying decisions concerning the
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Kentucky program are being amended to
implement this decision. The Director is
approving these State rules with the
understanding that they be promulgated
in a form identical to that submitted to
OSM and reviewed by the public. Any
differences between these rules and the
State’s final promulgated rules will be
processed as a separate amendment
subject to public review at a later date.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage states to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

EPA Concurrence

Under 30 CFR 732.17(h)(11)(ii), the
Director is required to obtain the written
concurrence of the Administrator of the
Environmental Protection Agency (EPA)
with respect to any provisions of a State’
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). The
Director has determined that this
amendment contains no provisions in
these categories and the EPA’s
concurrence is not required.

V1. Procedural Determinations
Executive Order 12291

On July 12, 1984, the Office of
Menagement and Budget (OMB) granted
the Office of Surface Mining
Reclamation and Enforcement (OSM) an
exemption from Sections 3, 4, 7 and 8
of Executive Order 12291 for actions
related to approval or conditional
approval of State regulatory programs,
actions and program amendments.
Therefore, preparation of a regulatory
impact analysis is not necessary and
OMB regulatory review is not required.

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778 and
has determined that, to the extent
allowed by law, this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of the
Surface Mining Control and
Reclamation Act (SMCRA} (30 U.S.C.
1253 and 1255) and 30 CFR 730.11,
732.15 and 732.17(h)(10), decisions on

proposed State regulatory programs and
program amendments submitted by the
States must be based solely on a
determination of whether the submittal
is consistent with SMCRA and its
implementing Federal regulations and °
whether the other requirements of 30
CFR parts 730, 731 and 732 have been
met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that sgency decisions on
proposed State rsgulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act, 42 U.S.C.
4332(2)(C).

Paperwork Reduction Act -

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and cBrtification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Hence, this rule will ensure that existing
requirements previously promulgated
by OSM will be implemented by the
State. In making the determination as to
whether this rule would have a

* significant economic impact, the

Department relied upon the data and
assumptions for the counterpart Federal
regulations,

List of Subjects in 30 CFR Part 917

Intergovenmental relations, Surface
mining, Underground mining.

Dated: September 22, 1993.
Carl C. Closes,
Assistant Director, Eastern Support Center.

For the reasons set forth in the
preamble, title 30, chapter VI,
subchapter T of the Code of Federal
Regulations is amended as set forth,
below:

PART 917—KENTUCKY

1. The authority citation for Part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. 30 CFR 917.15, is amended by
adding new paragraph (ss) to read as
follows:

§917.15 Approval of regulatory program
amendments.
» * L] L

(ss) The following amendment
submitted to OSM on July 21, 1992, and
modified and resubmitted on December
9, 1992, is approved effective October 1,
1993. The amendment consists of
additions and modifications to the
following provisions of the Kentucky
Administrative Regulations (KAR):

405 KAR Termination and reassertion of
1:007. jurisdiction—Interim  pro-
gram-—surface mining.
405 KAR Termination and reassertion of
3:007. jurisdiction—Interim  pro-
gram—underground mining.
405 KAR Termination and reassertion of
7:030 jurisdiction—Permanent
Sec. 4. program.

[FR Doc. 93-24149 Filed 9-30-93; 8:45 am])
BILLING CODE 4310-08-M

DEPARTMENT OF DEFENSE

Office of the Secretary
{DoD 6010.8-R)

32 CFR Part 199
RIN 0720-AA15

Clvilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
Reimbursement of Providers, Claims
Filing, and Participating Provider
Program S

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule implements
provisions of the Department of Defense
Appropriations Act, 1993, section 9011,
which limits increases in maximum
allowable payments to physicians and
other individual professional providers
(including clinical laboratories),
authorizes reductions in such amounts
for overpriced procedures, provides
special procedures to assure beneficiary
access to care, and establishes limits on
balance billing by providers. Also, the
final rule implements a provision of the
National Defense Authorization Act for
Fiscal Year 1992 that requires providers
to file claims on behalf of CHAMPUS
beneficiaries, builds into the CHAMPUS
Regulation provisions that have been in
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effect for several years regarding the
Participating Provider Program, and
implements a new approach for
CHAMPUS reimbursement for
ambulatory surgery.
DATES: This rule is effective November
1, 1993,

It applies to services delivered on or
after that date. '

ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900. For copies of the Federal
Register containing this final rule,
contact the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, (202)
783-3238.

FOR FURTHER INFORMATION CONTACT:
Steve Lillie, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.

Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate CHAMPUS
contractor.

" SUPPLEMENTARY INFORMATION:
I. Introduction and Background

A. Congressional Action

The Department of Defense
Appropriations Act, 1993, Public Law
- 102-396, that was signed on October 6,
1992 provides that no funds
appropriated for CHAMPUS may be
used for payments to physicians and
other authorized individual health care
providers in excess of the amounts
allowed in Fiscal Year 1992 for similar
services, except that: (a) For services for
which the Secretary of Defense
determines an increase is justified by
economic circumstances, the allowable
amounts may be increased in
accordance with appropriate economic
index data similar to that used for
Medicare; and (b) for services the
Secretary determines are overpriced
based on allowable payments under
Medicare, the allowable amounts shall
be reduced by not more than 15 percent
(except that the reduction may be
waived if the Secretary determines that
it would impair adequate access to
health care services for beneficiaries).
The Secretary is directed to solicit
public comment prior to promulgating
regulations to implement this section,
and implementing regulations are to
include a limitation similar to that used
under Medicare on the extent to which
a provider may bill a beneficiary an
actual charge in excess of the allowable
amount.

Thus, section 9011 provides
Congressional direction to reduce
CHAMPUS payment limits for
professional services towards the
Medicare limits for similar services, and
to proceed gradually by reducing each
CHAMPUS payment limit by no more
than 15 percent per year. Additionally,
the provision requires that special
consideration be given to beneficiary
access to health care services as
reductions in payment limits are
undertaken. Lastly, limitations (similar
to Medicare limitations} on balance
billing of beneficiaries by
nonparticipating providers are required.

The National Defense Authorization
Act for Fiscal Year 1992, Public Law
102-190, section 716, added a new
section 1106 to title 10, United States
Code, **Submittal of Claims Under
CHAMPUS"”. This section requires that
each provider of services under
CHAMPUS must submit claims on
behalf of beneficiaries, provides
authority to waive the claims filing
requirement in cases where access may
be impaired, and limits the period
during which claims may be filed to one
year following the date of service.

Another statutory provision pertinent
to this final rule is 10 U.S.C.
1079(j)(2)(A), which allows CHAMPUS
to reimburse institutional providers ““to
the extent practicable in accordance
with the same reimbursement rules as
apply to payments to providers of
services of the same type under”
Medicare. This authority was used in
implementing the CHAMPUS DRG-
Based Payment System in 1987, and
other CHAMPUS reimbursement
approaches for institutional providers.
In this final rule, the authority is
applied to another type of institutional
provider, providers of ambulatory
surgery services.

B. The Need for Reform of CHAMPUS
Payment Methods

Over the past several years, at the
direction of Congress, growth in
CHAMPUS payment limits for
physicians and other individual
professional health care providers has
been constrained, and late in 1991, ~
reductions in payment limits for certain

overpriced procedures were undertaken.

Additional reductions were taken in
May 1992 and March 1993. Despite
these measures, CHAMPUS professional
anment limits remain about 40 percent
igher than Medicare payment limits,
Medicare is by far the largest payor for
health services in the country, and as
such its payment methodologies are
carefully developed by the Executive
Branch and Congress and subject to
intense scrutiny by the public and by

providers of health services. The

_product of this intensive activity

represents the Federal government’s
best judgment on what constitutes a
reasonable and eppropriate payment
method for the nation’s largest health

‘care program.

C US, being structurally similar
to Medicare and a considerably smaller
program, neither attracts nor requires
the same degree of attention in
development of reimbursement
methods. Thus, Congress has followed
the prudent course of directing that
CHAMPUS adopt or adapt Medicare -
reimbursement approaches when
agpropriate. In the case of payments to
physicians and other individual
providers, Congress directed in the
Department of Defense Appropriation
Act, 1993 that CHAMPUS payment
limits be measured against Medicare
payment limits to identify CHAMPUS
payment limits that are too high; and
those overpriced procedures be
gradually reduced, without impairing
adequate access to care. _

This final rule moves not only to
implement a requirement of law, but
also to advance an important policy
objective. Requirements have been
established for major reductions in the
Defense Department budget, creating a
need to at least moderate the rate of
growth in DoD’s health care budget.
After years of study and deliberation,

- reasonable payment levels have been

established by law for providers under
the government’s primary health care
program, Medicare. CHAMPUS

ayments in excess of those reasonable

evels are presumptively unnecessary
and undesirable. Thus it is an important
policy objective for DoD to undertake a
gradual transition, without impairing
access, to these fair and reasonable
levels.

This policy objective is also advanced

by the provisions of this final rule

‘regarding payments for ambulatory

surgery. CHAMPUS payment reforms
for most inpatient hospital care, for
most inpatient mental health care, and
for physician reimbursements have
shifted the basis away from billed
charges and toward reimbursement
based on the costs of providing services.
One of the last remaining circumstances
in which CHAMPUS reimburses care on
the basis of billed charges is for
ambulatory surgery. This final rule
establishes a new approach featuring
prospectively-determined pricing for
ambulatory surgery services.

For the most part, CHAMPUS pays for
health care services on the basis of
claims submitted after services are )
rendered, similar to the approach used
by Medicare and throughout the health
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care industry. Medicare requires

roviders to file claims on behalf of

eneficiaries, which increases efficiency
of claims processing, because claims are
more accurate and complete, and
reduces paperwork burdens for
beneficiaries. This final rule implements
a statutory requirement in the National
Defense Authorization Act for Fiscal
Year 1992 that establishes a general
obligation for both institutional and
individual providers also to file
CHAMPUS claims on behalf of
beneficiaries.

C. Adapting the Medicare Fee Schedule
Approach to CHAMPUS

In January 1992, Medicare
implemented a new fee schedule for
physician payments, based on a
resource-basad relative value scale
(RBRVS). Rather then basing allowable
payments for health care services on the
historical charges submitted b
providers, the approach uses the relative
resource requirements of procedures as
the basis for allowable payments. Each
service is reimbursed based on its value,
which is the sum of relative velue units
representing physician work, practice
expenses, and the cost of professional
liability insurance. Nationally uniform
relative values are adjusted to localities
according to published geographic
practice cost indices, and a national
conversion factor is used to convert total
relative value units into dollar payment
levels. Medicare is in transition from its
former historical-charge-based payment
approach to the Medicare Fee Schedule;
the new approach will be fully
implemented in 1996.

he Medicare Fee Scheduls is the
culmination of long-term efforts to
achieve a rational payment system for
physicians, involving experts from
inside and outside the government. A
research team led by William Hsiao,
Ph.D., of the Harvard University School
of Public Health, produced a series of
seminal reports on development and
application of resource-based relative
value scales for physician services. .
Additional substantial contributions to
the development of the Medicare Fee
Scheduls were made by the Federally-
sponsored Physician Payment Review
Commission, the Urban Institute, and
the Center for Health Economics
Research. Thorough consideration of the

<theorstical and practical effects of

implementing the Fee Schedule
preceded its introduction in 1992.

In examining the Medicare Fee
Schedule payment approach, we are
encouraged that evidence to date
indicates that it will provide a
reasonable basis for tfataxmining
appropriate CHAMPUS payment limits,

if we proceed prudently. Among the
points that encourage us, monitoring of
the Medicars system to date has
uncovered no systematic evidence that
implementation of the new approach

" has reduced access to care for Medicare

beneficiaries. On the contrary, results of
a Louis Harris & Associates survey
commissioned by the Physician
Payment Review Commission (PPRC
Annual Report to Congrass, 1893)
indicated that 94 percent of doctors
with substantial Medicare practices still
accepted new Medicare patients in the
last six months of 1992. Further, of
those who did not, most also had not .
done so the prior year, before the new
payment system was implemented.
addition, a PPRC survey of
beneficiary complaints in 1992 found
that in general, “‘Medicare beneficiaries
registered few or no complaints
regarding access to care.” (Id., page 97.)
Perhaps most significant, Medicare
claims data show that through the early
implementation of the fee schedule,
both assignment {acceptance of the
Medicare allowed charge as payment in
full) and participation (acceptance of

" assignment on all claims) increased.

According to the PPRC report (page
105): - '

Based on the first six months data from
1992, the implementation of the fee schedule
was accompanied by increased participation
and assignment and reduced balance billing
Early claims data show a 34 percent
reduction in the total amount of balance
billing, Of total Medicare payments for
physicians’ services, 76 percent were paid to
participating physicians, and 86 percent were
paid on assignment. These figures all
continue recent trends toward greater
participation rates and reduced balance -
billing. .

These trends have continued into 1993.
According to data from the Health Care
Financing Administration, during the
first quarter of calendar year 1993, 84
percent of Medicare payments for
physicians’ services were paid to
participating physicians, and 93 percent
were paid on assignment. Thus,
concerns about adverse impacts on
beneficiaries resulting from
implementation of the Medicare fee
schedule have not been observed to
date.

The early experience of Medicare
following implementation of the
Medicare Fee Schedule mirrors the
experience of CHAMPUS over the past
several years. Although growth in
CHAMPUS prevailing charge limits for
physicians and other individual
professional providers was constrained
beginning in 1989, no adverse impact on
access, as indicated by provider
participation rates, has observed.

On the contrary, there has been a steady
increase in the percentage of claims on
which providers accept the CHAMPUS
allowable amount as full payment—this
“participation rate’ was 67.8 percent in
the first quarter of 1989, and rose to 81.8
percent by the second quarter of 1992,
This suggests that the revisions to
CHAMPUS payment J)olicy to date have
not adversely affected beneficiary access
to care.

The fundamental soundness of the
Medicare approach, the early
indications that it is not causing adverse
effects, and recent CHAMPUS :
experience all suggest that adapting it to
CHAMPUS can be accomplished
without creating access problems, if we
proceed carefully. Accordingly, we will
phase in payment reductions, in line
with Congressional guidance, and
provide ongoing controls to assure
access to care. These protections will be
based on analysis of data from each
locality to provide maximum protection,
and will include a special “fail-safe”
mechanism in the form of a new
provision for petitioning for relief in
special circumstances. In addition, new
emphasis will be placed on the
Participating Provider Program, which
will provide beneficiaries with
increased access to providers who
accept the CHAMPUS maximum
allowable charge as full payment,
Finally, new limits on balance billing by
providers who do not accept assignment
will provide an additional measure of
financial protection for beneficiaries.

D. Public Comments

The proposed rule was published in
the Federal Register December 10, 1992
(57 FR 58427). We received 29 comment
letters. All of these were from providers
and provider associations. Many of
them were quite similar in content and
wording. Some were very detailed and
provided helpful analytical input. We
thank those who provided comments.
Specific matters raised by commenters
and our analysis of the comments are
summarized below.

11. Payments to Physicians and Other
Authorized Individual Professional
Providers '

A. Provisions of Proposed Rule
(Revisions to Section 199.14(g))

Pursuant to the Fiscal Year 1991
Department of Defense Appropriations

-Act, Public Law 101-511, section 8012,

CHAMPUS published a final rule on
September 6, 1991 (56 FR 44001), which
established a process for identifying
“gverpriced procedures” and reducing
the CHAMPUS maximum allowable
charges for such procedures. Procedures
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targeted for reduction were those which
exceeded 1.5 times the Medicare Fee
Schedule amount. This target was based
on a comparison of existing CHAMPUS
payment limits to the new Medicare
amounts. In the aggregate, CHAMPUS
payment limits were gbout 1.5 times the
Medicare amounts.

The proposed rule contained a new
standard for determining overpriced
procedures for CHAMPUS, based on the
Department of Defense Appropriations
Act, 1993, section 9011. The new
standard of comparison is the fully
phased in'Medicare Fee Schedule
amount under Medicare. Thus, under
the proposed rule, for procedures for
which the CHAMPUS maximum
allowable charge is above the fully
phased in Medicare Fee Schedule
amount, the CHAMPUS level would be
reduced, unless the reduction is waived
because of access considerations. The
reduction would not exceed 15 percent

er year, nor result in a CHAMPUS level
elow the Medicare level. '

Simultaneous with implementing its
reductions for overpriced procedures
based on the FY 1991 statute,
CHAMPUS implemented a process for
determining prevailing charges on a
national basis, with local economic -
adjustments (similar to the approach
used by Medicare). This system
replaced state-by-state prevailing

charges with more precise locality-based

maximum allowable charges. We have
received sporadic reports of localities
where the combined effect of the
“gverpriced procedure” reductions and
the shift from state-based to locality-
based payment limits was to reduce
payments for some procedures by more
than fifteen percent in some localities.

To respond to these concerns, the
proposed rule included limitations on
reductions in maximum allowable
charges for localities. For any procedure
with more than 50 annual claims in a
locality, the cumulative reduction
cannot exceed 15 percent per year in the
locality. We proposed to use the
threshold of 50 claims per year
involving that specific procedure in that
locality to assure the statistical validity
of the calculations and the practical
relevance of this special step.

In order to protect beneficiaries and
avoid impairing access to care, the
proposed rule included two separate
mechanisms to assure adequate access
to care. The first of these was an
objective, statistical test; the second was
a flexible method that will allow a case-
by-case judgment of any special factors
in any locality.

Under the f!rst procedure, we
proposed to monitor the amount of
balance billing of beneficiaries for all

specific procedures (other than very
infrequent procedures) in all localities.
Balance billing refers to a provider
billing a beneficiary for any amount
above the CHAMPUS payment rate (not
counting normal deductibles and cost
sharing amounts). Again, we proposed a
threshold of 50 claims per yesrina -
locality involving the particular
procedure to assure the statistical
validity of the test. In any case in which
a reduction of the CHAMPUS payment
level would have taken place based on
the comparison to the Medicare level,
the reduction would be waived if in the
previous year the number of claims on
which there was no balance billing falls
below a certain level. In the proposed
rule, we set that level at 50 percent of
all claims in that locality involving that
procedure. As discussed below, we have
revised this threshold in the final rule
to 60 percent. Thus, if the number of
claims for which there is no balance
billing falls below 60 percent, we will
consider there to be an access problem,
and waive the reduction. However, as
long as at least 60 percent of the claims
for a procedure in a locality have no
balance billing, we have a basis to be
reassured that beneficiaries have access
to that procedure from providers who
will accept the CHAMPUS payment
level as payment in full.

Recognizing that no statistical test can
take account of all possible
circumstances, the proposed rule
included a second mechanism to assure
adequate beneficiary access to care. This
was to allow a waiver of a payment level
reduction based on a determination by
the Director, OCHAMPUS that the
reduction would impair access. This
determination could be based on any
relevant evidence, and could be made
by the Director, OCHAMPUS on the
Director’s own initiative, or based on a
petition from providers and
beneficiaries for such a determination,
As with the waiver based on balance
billing, we would expect that this fall-
back waiver mechanism will not be
frequently needed, but it was
incorporated into the proposed rule as
a fail-safe method to assure adequate
access.

B. Analysis of Major Public Comments

1. Appropriateness of Medicare Rates

A number of commenters representing
physicians challenged the premise that
Madicare rates are adequate, such that
they should be used as a benchmark for
reasonable CHAMPUS payment
amounts. These commenters argued that
Medicare’s conversion factors and other
calculations are affected by budget
considerations unrelated to adequacy of

payment levels. Some of these
commenters pointed to a number of
defects they believe exist in the
Medicare system. They further argued
that to the extent CHAMPUS reduces
reimbursement rates based on Medicare
fee levels, CHAMPUS beneficiaries may
experience access problems.

esponse. We continue to believe that
the statutory requirement that we use
Medicare rates as the benchmark for
determining which CHAMPUS rates are
overpriced is reasonable and
appropriate. These rates reflect the
collective judgment of Congress and the
Executive Branch regarding adequate
payment levels in the context of the
nation's largest health care program.
Assuring beneficiary access to care, as
woll as maintaining fairness to
providers, are weighty considerations in
connection with this collective
jut‘il%ment.

e have not, however, accepted this
premise pursly on faith. Rather, we have
built into the rule checks and balances
to measure the actual marketplace
consequences of the payment rates
established for CHAMPUS based on
Medicare benchmarks. One of these
checks and balances is our phased
reduction to the Medicare rates. Under
the final rule, we will apply the 15
percent reduction limit by geographical
area. This will assure a transition .
gradual enough that we will be able to
measure carefully its effects.

Another checks and balances
mechanism is that in any case in which
payment levels might become too low,
based on the actual marketplace
reaction, our waiver procedures will be
activated to prop up the CHAMPUS
payment level. Our measure of
marketplace reaction is the extent of
balance billing. If less than 60 percent
of the claims in an area involving a
particular procedures have no balance
billing—a matter purely within the
control of the provider community and
the marketplace—our waiver kicks in.
Further, we provide a fall-back waiver if
there are special circumstances not
reflected in the statistical test. These
waiver procedures provide strong
safeguards of beneficiary access.

Based on these considerations, we
continue to believe that the basic
premise of using Medicare rates as a
benchmark is reasonable and
appropriate, as long as we proceed -

‘cautiously, with prudent checks and

balances.

2. Medicare Rates Still Being Refined

A related comment made by severalk
physician groups was that for certain
categories of procedures, including
obstetrical care, the Medicare payment
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_methodology is still being refined. A
similar comment pointed out the  °
relative immaturity of the Medicare
payment system, suggesting that further
experience is needed before replicating
it. These commenters appemcf to be
concerned that some CHAMPUS rates
could be reduced prematurely, resulting

-in a CHAMPUS rate potennaﬁy less
than the final Medicare rate, when
eventually established.

Response. We agree with these
commenters that there could be
circumstances in which a CHAMPUS
Maximum Allowable Charge (CMAC)
that was reduced because it was higher
than the Medicare fee could later be too
low if the Medicare Relative Value Unit
{RVU) is subsequently increased
pursuant to HCFA'’s continuing
refinement process. We have made a
revision to the final rule to establish a
special rule for any case in which the
national CMAC has been reduced to a
point at which is lower that a -
subsequently increased Medicare fee.
The special rule is that the national
CMAC reduction will be restored to the
extent necessary to bring it up to the
national Medicare fee.

We note, however, that we do not
anticipate that this will be a frequent
occurrence. HCFA undertook a massive
review process during the first year of
the RBRVS system to address major
inaccuracies in the relative value units.
Any well-documented and specific
petition for reconsideration of a CPT
code’s RVU was included in the
refinement process. This process
considered about 800 procedures, and
hundreds of CPT codes had their RVUs
ad)usted HCFA described this extensive
review process in the November 25,
1992, Federal Reglster (57 FR 55917-
55987). Any major discrepancies in the
RVUs should have thus been
incorporated into new values or
justified at their existing values during
this past year. In our March 1993 CMAC
revision, we incorporated changes made
by HCFA between the 1992 and 1993
RVUs. We, therefore, believe that any
major inaccuracies in the RVUs have
been addressed, both by HCFA and
DoD.

3. CHAMPUS Fee Lower Than Medicare
Fee

Another similar comment was that if
Medicare fees are considered the proper
payment amount, then in any case in
which the CMAC is below the Medicare
fee, the CMAC should be increased.

Hesponse We agree with this
comment, We have made a revxsxon to
the final rule to state that in any case in
which the national CMAC is below the
national Medicare fee, the CMAC will

be increased by the Medicare Economic
Index up to the Medicare fee. Also,
when CHAMPUS rates equal Medicare
rates, the CHAMPUS rates will be
annually adjusted along with the
Medicare rates to maintain that
relationship.

4. Population Differences

Another comment made by several
commenters was that the differences in
the beneficiaries served, particularly
Medicare’s predominant focus on the
elderly, make Medicare fees an
inappropriate benchmark for
CHAMPUS.

Response. The RBRVS relative values
of various medical and surgical
procedures were not developed based
on the elderly population, but a typical
patient population. Thus, the
fundamentals of the system are not
distorted by age differences. It is true
that some features of the system, such
as the conversion factors, are
established specifically in relation to the
Medicare program, and would not
necessarily be identical if established
exclusively for CHAMPUS. However,
this is where our waiver procedures
assure that any inappropriate
consequences that might result from
CHAMPUS following a Medicare action
can be avoided.

5. Different Services Covered

Several commenters argued that
another reason why Medicare rates are
inappropriate for CHAMPUS is that
CHAMPUS covers some services not
covered by Medicare.

Response. It is true that there are
some'services, such as certain
preventive care services, riot covered by
Medicare that are covered by
CHAMPUS, although there are not many
of these. These services will, of courss,
continue to be covered by CHAMPUS,
and, notwithstanding any differences in
covered services, comparisons with
Medicare fees will be based on
appropriate comparable data.

6. Different Program Purposes

Several commenters asserted that
another reason why Medicare rates are
inappropriate for CHAMPUS is that the
two programs have different purposes:
Medicare is a government entitlement
program; CHAMPUS is more in the
nature of an employee compensation
program.

Response. There are many parallels
between Medicare and CHAMPUS and
numerous statutory provisions directly
linking the two programs. Whatever
philosophical arguments there might be
about underlying purposes, the basic
facts are that Congress has established

what it considers to be reasonable
payment rates and other management
procedures for Medicare and has
repeatedly authorized or directed
CHAMPUS to follow them. In view of
the similar attributes of the two
programs, which clearly outnumber any
arguable differences in purpose, we
believe the Congressional judgment is
correct.

7. Geographic Practice Cost Indices

Another comment relating to the
replication by CHAMPUS of Medicare
procedures was that the geographic
practice cost indices (GPCIs) used by
Medicare inadequately reflect actual
practice costs and should not be rehed
upon by CHAMPUS.

Response. We acknowledge that
refinements are likely in the Medicare
GPCls, and look forward to
implementing those refinements when
made by Medicare. In the meantime, we
believe our checks and balances protect
against any adverse impacts. Our 15
percent per year limit on reductions is
applied on a locality basis, as are our
balance billing waiver test and fail-safe
waiver authority. These checks and
balances protect against undesirable
effects on a locality basis, whether
attributable to the GPCI calculations or
otherwise.

8. Waiver Procedures

Several comments addressed our
proposed procedures for waiving a
reduction in the CHAMPUS payment
rates for overpriced procedures. One
major physician association
commended us for “foresight” in
establishing these waiver procedures.
This commenter and others suggested
revisions in procedures, however. Some
commenters urged a change in our
proposal to limit the balance billing test
waiver to procedures for which there
were at least 50 claims in a locality in
the prior year,.arguing, among other
things, that for new procedures, this test
would not be met. Some thought our 50
percent balance billing test was too
high, and that we should consider a
substantial increase in current balance
billing rates to signal an access problem,
even if the overall rate of balance billing
claims remains fairly low. Another
comment urged consideration of any
reduction in the number of providers
under the CHAMPUS program, on the
grounds that reduced choice of
providers would not necessarily be
reflected in balance billing rates.
Another comment regarding waivers
requested further details on procedures
for the waiver authority based on other
evidence of access problems.
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Response. First, we thank the
commenter who commended our efforts
in this area. In preparing the proposed
rule, we devoted a t deal of
attention to establishing workable,
effective weiver procedures to assure
that we would not make inappropriate
payment rate reductions, and we are
grateful this effort was noticed.

We have again reviewed our tentative
decision to apply a 50 claim mirimum
for the balance billing test. This review
has reaffirmed our view that this is
necessary to assure a statistically valid
comparison. Without this limit,
payment rates for certain procedures
could much more likely be artificially
affected by the actions of one or two
providers or by anomalous claims data.
It should be understood that the vast
majority of CHAMPUS professional
services will be covered by a test that
includes a 50 claim requirement for
statistically reliable results. In fact, our
most recent claims data show that 89
percent of physician services will be
covered under this criteria. It is also
noteworthy that for new procedures,
CHAMPUS follows careful crosswalk
procedurss to align old procedure codes
with new ones, thersby generating
historical claims data. Finally, if any
special circumstance should arise in
which a meritorious case is not
recognized because of the 50 claim
limit, there remains the fall-back
authority to consider a waiver based on
any evidence of access problems.

ith respect to the balance billing test
of a majority of claims involving no
balance billing, we have carefully
considered the suggestions that we
should recognize a lower level of
balance billing as signalling possible
access problems, and are maEing a
change. In the final rule, if the number
of claims for which there is no balance
billing falls below 60 percent, we will
waive a reduction that would otherwise
occur,

To those who might see the waiver
authority as a way simply to maintein
higher fees, we note that the statute
establishes the waiver authority if a fee
reduction “would impair adequate
access to health care services for
beneficiaries.” We do not believe this
means that every doctor in town has to
be satisfied with the CHAMPUS
payment rates. We believe the proper
question is: Are physician services
reasonably available in that locality for
which the CHAMPUS Maximum
Allowable Charge will bs accepted as
payment in full? As long as 60 percent
of claims involving a particular
gmcedure do not include any balance

illing, it is a reasonable assumption
that beneficiaries in the area have access

to Frovidem who will not require
balance billing. If there are special
circumstances in which this assumption
is imcorrect, the fall-back waiver process
will be available.

Similarly, we think it a reasonable
assumption that if a significant number
of providers in an area believe the
CHAMPUS payment levels are too low,
it is unlikely that this would manifest
itself in a noticeahle number of
physicians refusing to treat CHAMPUS
patients, but not manifest itself in high
balanced billing rates. However, again,
the fall-back waiver process is available
to look at any special cases where the
balance billing test fails to detect a
problem, ‘

Regarding the procedures for
activating the fall-back waiver, we
prefer to avoid rigid procedures. Rather,
we want a flexible process than can
react to any credible evidence that a
reduction in the CHAMPUS Maximum
Allowable Charge to move it toward the
Medicare fee for that procedure would
cause adverse effects for beneficiary
access to care in a locality. We thus are
not establishing detailed procedures or
formats.

We have, however, made two
revisions to the proposed rule regarding
waiver procedures. One relates to the
opportunity for any affected party to
petition for a waiver based on evidence
that adequate access to care would be
impaired. We have revised the rule to
state that any petition received 120 days
priot to the implementation of every
scheduled recalculation of CHAMPUS
Maximum Allocable Charges will be
considered and answered prior to the
recalculation. In general, recalculations
are scheduled for implementation
January 1. Thus, petitions received by
September 1, would be assured of
consideration in the regular update
cycle. However, petitions may be
submitted at any time. If during the
course of a year, problems are identified
attributable to a reduction made at the
beginning of the year, the reduction may
be restored, resulting in services
gerovided in the remainder of the year

ing paid on the basis of the restored
level.

The second revision to the proposed
rule concerning waiver procedures is
that the final rule makes clear that
waiver decisions are not subject to the
CHAMPUS appeals and hearings
procedures. These procedures apply to
case-specific adjudications. The waiver
processes are exercises of statistical
measures and discretionary policy
judgments, and are not appropriate for
appeals and hearings adjudications.

9. Comparative Data Availability

One commenter asked for clarification
of a statement in the proposed rule that
during the process of comparing
CHAMPUS rates to Medicare rates, if
comparable CHAMPUS and Medicare
data are unavailable, but there are
reasonable alternative data sources, the
alternative data may be used.

Response: This provision is to cover
situations, such as a redefinition of
procedure codes or other circumstances,
in which CHAMPUS claims were not
coded identically to Medicare claims. In
such cases, the reasonable thing to do is
to establish appropriate *crosswalks" or
apply some other sound analytical
judgment to put the data sets on a basis
for proper comparison. The provision of
the rule authorizes this type of action.

10, Pediatric Services

Most of the comment letters we
received were from providers of
pediatric services, including physicians,
children’s hospitals, and associations.
They asserted that physician costs for
caring for children are higher than
providing the same services to adults,
citing, among other things, a report of
the Physician Payment Review
Commission (PPRC) suggesting that
such a children’s differential might exist
for some services. Therefore, they
argued, it would be impraper to allow
payments for pediatric care to be based
on determinations of the value of
sarvices in the context of adult
populations. These commenters
suggested that increases to payments be
made for care provided to children in
comparison to the same service
provided to an adult.

Response. Because we considered this
such an important issue, we
commissioned a study by Lewin-VHI, a
prominent health care consulting firm,
of CHAMPUS claims data to determine
whether CHAMPUS experience
supported the thesis that physician
costs for caring for children are higher.
We believe that if this thesis is true, it
would be reflected in the billed charges
submitted to CHAMPUS by physicians.
A copy of the Lewin-VHI study will
appear as Attachment 1 (to be published
later) to this preamble,

The resulits of this study clearly fail to
support the thesis that costs for
children’s care are generally higher.
Only 12.3 percent of all CHAMPUS
payments for services for children are in
categories of care for which charges for
pediatric care are higher, to a

" statistically significant extent, than

charges for providing the same service
to adults. In contrast, 56.2 percent of all
CHAMPUS payments for services for
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children are in categories of care for
which charges for pediatric care are
lower, to a statistically significant
extent, than charges for providing the
same service to adults. For the
remainder, there is no statistically
significant difference, or age differences
are already captured by age-specific
procedure codes. (These percentages
compare children ages 0-5 with adults.)
Lewin-VHI also specifically examined
CHAMPUS data on the three procedures
the PPRC listed as examples for which
a children’s cost differential might exist.
For two of these, no statistically
significant difference was found. For the
other, charges for pediatric cases were
significantly less than charges for adult

care.
. As part of this study, we sought
information on the effects of each of
three options: (1) Establish no special
payment differential for pediatric care
(i.e., the position reflected in the
proposed rule); (2) astablish a special
payment differential for pediatric care
that pays extra for procegsres for which
there is evidence of higher costs for
pediatric care and makes no adjustment
for procedures for which there is
evidence of lower costs for pediatric
care (the probable preference of the
commenters on this issue); and (3}
establish a special payment differential
for pediatric care that pays extra for
procedures for which there is evidence
of higher costs for pediatric care and
pays less for procedures for which there
is evidence of lower costs for pediatric
care (a compromise option).

With respect to option 2, Lewin-VHI
calculated the additional gayments for
pediatric care that would be needed to
fully reimburse all of the services for
which the study identified potential
higher costs for children. Lewin-VHI
reported that if we were to increase
CMAC:s for pediatric care {ages 0~17) for
procedures for which there is evidence
of probable higher children’s costs by
the same percentage by which pediatric
charges exceed adult charges, total
CHAMPUS pediatric payments would
increase by less than three percent
above current payments. Put another
way, if we viewed option 2 as 100
percent fair, we would have to view
‘option 1, based on our study, as about
97 percent fair. We did not calculate the
payment effects of option 3, but it
would certainly produce a significant
net decrease in CHAMPUS payments for
pediatric care.

Were we inclined to adopt a payment
differential, we would see option 3 as
presenting much stronger policy
justification than option 2. If a payment
system should recognize apparent cost
differences based on patients’ ages, then

the differences should be recognized
without bias as to which providers
would be “winners” or ‘“'losers.”

However, our conclusion is to stay
with option 1. The payment system is
already extraordinarily complex, with
payment differences based on thousands
of procedure codes, hundreds of
geographical localities, and numerous
special calculations and checks and
balances. Theoretical possibilities for
increased precision are numerous, if not
limitless. But valid statistical data to
support such precision is quite often
lacking, and the resulting administrative
burden and increaséd confusion can be
very counterproductive. Like all
Eros ective payment methods, claim-

y-claim precision in producing the
“correct” payment is not achievable.
The objective must be to produce a
system that, on the whole, provides fair
payment. Our view is that additional
layers of complexity should be adopted
only to serve compelling needs. The
proposed pediatric differential does not
meet this test.

Furthermore, we are very reluctant to
alter the relative values for pediatric
services without concrete research on
this matter, rather than general
comments or anecdotes. We understand
that legislation has been introduced in
Congress this year (similar to a
Erovision in legislation passed last year,

ut vetoed by President Bush) that
would require the Secretary of HHS to
study and develop RVUs for pediatric
services. We will evaluate such research
and reconsider our position on this
matter if indicated by the results of such
a study.

11. Obstetrical Services

One commenter representing
obstetricians and gynecologists argued
that the Medicare rates are particularly
inappropriate as a benchmark for
reasonable payment levels for
obstetrical care because of its lack of
relevance for the Medicare population.
This commenter criticized a number of
features of the HCFA determinations
regarding obstetrical procedures.

- Response. We believe that some of
these criticisms of the initial HCFA
calculations concerning obstetrical care
had validity. However, HCFA gave
serious attention to obstetric RVUs
during the first year refinement process,
and increased several considerably
{notably vaginal delivery codes 59400
and 59410). HCFA also addressed, in its
1993 RVU schedule, previous data
problems regarding obstetrical practice
expenses, CHAMPUS made
corresponding refinements during our
March 1993 revisions. We would

similarly respond to any new
refinements to obstetrical RVUs,

12. Pathology Services

One commenter suggested that
CHAMPUS follow Medicare procedures
regarding the national list for clinical
pathology interpretations and CPT
coding conventions.

Response. We afree that pathology
services should follow the definitions
used by the CPT and Medicare, and will
do so in implementation of the final
rule. We will clarify and standardize
this policy with our fiscal
intermediaries. With few exceptions, we
do follow the same classification as
Medicare in determining which
procedures are paid under the CMAC
system (and can have a professional
component) and which are considersd
clinical laboratory procedures only.
Also, we update our list when Medicare
does, when feasible. Due to limitations
of our data systems, we have not
included procedures which are split by
Medicare between the Medicare fee
schedule and the clinical laboratory
payment system, and thus only have
RVUs listed for a component, rather
than the global service. When feasible,
we will incorporate these codes into the
CMAC system in the future.

13. Clinical Laboratory Services

The same commenter argued that
because Medicare payment rates for
pathology services are based not on a
relative value study, but on historical
Medicare charges, the basis for
considering these rates a reasonable
benchmark is lacking, especially in light
of anticipated cost increases associated
with implementation of the Clinical
Laboratories Improvements
Amendments of 1988 (CLIA).

Response. Although the Medicare
paymenit basis for clinical laboratory
services is different than physician
services, we believe the same essential
premise holds that judgments made by
Congress and the Executive Branch
regarding adequate payment levels for
the nation’s largest Eealth care program
are presumptively valid for CHAMPUS,
subject to exceptions based on .
marketplace effects and our
commitment to protect beneficiary
access. Furthermore, the General
Accounting Office issued a report on
this subject that did involve a study of
appropriate payment rates for lab
services: “‘Medicare Payments for
Clinical Laboratory Test Services Are
Too High,” June 1991 (GAO/HRD-91~
59). This study estimated that
laboratories would earn a 26 percent
profit rate on Medicare business in
1991, considerably higher than the
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average rate of return on all customers.
This study also found that Medicare
paid 72 percent more than discount
customers during the time period
evaluated (1988-90). We thus cannot
agree that Medicare rates are an
inappropriate comparison for
CHAMPUS, since current CHAMPUS
laboratory prevailing charges are much
higher than the Medicare rates.

14. Radiology Services

One commenter raised a number of
concerns regarding payment for
radiology services. The commenter
provided us copies of detailed criticisms
of Medicare program decisions affecting
radiology and urged that we not follow
a system with such alleged defects. The
commenter also recommended that
CHAMPUS limit payment reductions to
9 percent per year, rather than 15
percent, because Medicare adopted a 9
percent limit for radiology services.

Response. Medicare’s 9 percent cap
on reductions to radiology payment
limits pertained only to the initial 1992
calculations of the baseline transition
payment from 1991 allowed charges,
which was done in response to the
Omnibus Budget Reconciliation Act of
1990. Afer that, radiology services are
subject to the same transition formula as
other Medicare physician services.
CHAMPUS received no such direction
from Congress that radiology services
should be treated differently, even for
one year. Moreover, CHAMPUS'
radiology services s a group currently
have a higher ratio of CMACs to
Medicare fees than either medical or
surgical services, reinforcing our view
that there is no basis for establishing a -
special, lower limit for reducing CMACs
for overpriced radiology procedures.

C. Provisions of Final Rule

On the issue of payments to
ph(i'lsicians and other authorized
individual providers, the final rule is
similar to the proposed rule. As noted
above, we have made revisions to:
establish a more sensitive threshold for
waiving a reduction in the CHAMPUS
payment rate for overpriced procedures
when the reduction might impair
beneficiary access, now providing for a
waiver if the number of claims on which
no balance billing is required falls
below 60 percent (instead of 50 percent,
as in the proposed rule); provide for
increases in the CHAMPUS Maximum
Allowable Charge in cases in which it
becomes less than the Medicare fee;
clarify that we will restore any
reduction in a CMACbased on a
Medicare fee that is later revised to
become higher than the reduced CMAC;
provide that petitions for waiver of

reductions in fees for overpriced

procedures that are received at least 120 -

days prior to the recalculation of fees
will be decided upon in connection
with that recalculation; and clarify that
the CHAMPUS appeal and hearing
procedures do not apply to waiver
determinations.

I Limitations on Balance Billing

A. Provisions of Propased Rule
(Revisions to Section 199.14(g)(1)(i)(D))

The Department of Defense
Appropriations Act, 1993, section 9011
also directs that CHAMPUS include a
limitation, similar to that under
Medicare, on the extent to which a
provider may bill a beneficiary an actual
charge in excess of the allowable
amount. This limitation on balance
billing provides financial protection for
beneficiaries by preventing excessively
high billing by providers. The proposed
rule established the CHAMPUS balance
billing limit as the same percentage as
that used in Medicare: 115 percent of
the allowable charge. Failure by a
provider to comply with this
requirement is a basis for exclusion
from the program. In order to provide
flexibility to continue CHAMPUS
benefits in special circumstances in
which & beneficiary might feel strongly
about using a particular provider,
notwithstanding high fees, the proposed
rule stated that the limitation may
waived on a case-by-case basis if
requested by a CHAMPUS beneficiary.

B. Analysis of Public Comments

Several commenters representing
physicians addressed this issue. They
argued that there should be no balance
billing limit, or that the limit should be
higher than Medicare’s limit, or that, at
least, the limit should be phased in.
These commenters believe the limit
would impair beneficiary access to their
providers of choice.

Response. believe it is appropriate to

rotect beneficiaries against excessive
Ealance billing. We have committed
ourselves to monitoring carefully
balence billing trends with an objective
of assuring that a majority of claims in
all localities for all procedures of
appreciable volume have zero balance
billing. Where this i{s not maintained,
we are willing to maintain CHAMPUS
payment rates at a level higher than
Medicare’s. Based on our willingness to
do this, we do not believe providers
need to also maintain balance billing
levels higher than those allowed by
Medicare, absent some special
circumstance. In a special circumstance,
the limitation can be waived if
requested by the beneficiary.

C. Provisions of Final Rule

The final rule is consistent with the
proposed rule, We have made one
revision to this provision. As in the case
of waivers of CMAC reductions, waiver
decisions on balance billing limits are
not subject to the CHAMPUS appeal and
hearing procedures.

IV. Filing of Claims by Providers

A. Provisions of Proposed Rule
(Revis_ions to Section 199.6(a)(11))

The proposed rule included
implementation of a provision of the
National Defense Authorization Act for
Fiscal Year 1992 that requires providers
to file claims on behalf of CHAMPUS
beneficiaries and limits the claims filing
period to one year following the date of
service. Pursuant to 10 U.S.C, section
1106, the proposed rule generall
required all institutional and individual

roviders to file claims on behalf of
neficiaries. This requirement was
modeled after a similar Medicare
requirement. See S. Rept. No. 102-113,.

"7 92d Cong,, 1st Sess., p.232 (Senata

Armed Services Committee). The
proposed rule allowed exceptions in
certain circumstances. Blanket waivers
of the requirement were proposed for
providers outside the United States and
Puerto Rico, and in double coverage
cases. Waivers for particular categories
of care in particular localities where the
enforcement of the requirement would
impair access were also authorized to be
granted through a determination by the
Director, OCHAMPUS. A special
petition process was proposed, similar
to that established for waivers of
CHAMPUS maximum allowable charge
reductions. '

We proposed to implement the claims
filing requirement in a manner similar
to Medicare. This iricludes a prohibition
on a provider imposing any '
administrative charge relating to the
claim filing requirement and authority
to reduce allowable payment amounts
by ten percent (which may not be
balance billed to the patient) for
providers who fail to comply with the
requirement or obtain a waiver.

e general deadline for filing claims
of one year from the date the services
were provided, established by the
National Defense Authorization Act for
Fiscal Year 1992, now appears at 10
U.S.C. 1106. This is a change from
current practice, which allows a claim
to be filed up until the end of the
calendar year following the year in
which the services were provided, This
new deadline, like the new provider
claim filing requirements, is subject to
waiver when necessary to ensure
adequate access to health care services.
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This issue'was addressed in proposed
section 199.7(d).

B. Analysis of Public Comments

One commenter suggested that for
some procedures, a 10 percent reduction
in the payment amount for a claim a
provider fails to submit may be
punitive, and, therefors, that the
reduction should, except for repeat
offenders, be limited to a set dollar
amount.

Response. The statute recognizes
issues relating to beneficiary access as
deserving consideration for an

" exception to the general rule of provider
filing. We believe our proposed rule, by
including several possibilities for
waiver of the requirement where such
circumstances exist, already reflects
considerable accommodation to
providers. During the initial
implementation of the requirement,
while providers and bensficiaries are
becoming awars of it, we expect to have
a flexible waiver approach. We will
waive the penalty for the first six
months of implementation, using the
period to include warning notices to
providers and information to
beneficiaries in response to claims not
filed by providers. Beyond this,
however, we do not see a strong policy
reason why providers of expensive
services who refuse or fail to comply
with either filing or waiver procedures
should receive further accommodation.

C. Provisions of Final Rule

The final rule is consistent with the

proposed rule. One clarification has

- been made. Consistent with the above
discussion regarding waivers of
payment reductions, decisions to waive
or not waive the claims filing
requirement are not subject to the
CHAMPUS appeal and hearing
procedures.

V. Participating Provider Program

A. Provisions of Proposed Rule
(Proposed Section 199.6(a)(8)(iii))

Historically, individual providers
have determined participation in
CHAMPUS on a claim-by-claim basis.
The proposed rule built into the
CHAMPUS regulation provisions that
have been in effect for several years
regarding the Participating Provider
Program, in which providers may sign
agreements to participate on all claims,
agreeing to accept the CHAMPUS-
determined allowable amount as
payment in full for the service provided.
This Participating Provider Program
establishes a basic relationship among
providers, CHAMPUS beneficiaries, and
CHAMPUS. As such, it may be a

building block for more extensive
programs, entailing discounts, preferred
provider arrangements, or other
additional provisions to enhance
services for CHAMPUS beneficiaries.
The Participating Provider Program
offers benelits to beneficiaries, in that
they can be assured access to providers
who will not balance bill, and for

roviders, in that CHAMPUS

eneficiaries will tend to seek out.
Participating Providers.

Beneficiaries will be assisted in
locating Participating Providers by
several resources. First, Health Benefits
Advisors in military treatment facilities
will have lists of Participating _
Providers. In many cases, this service
will be supplemented by a Health Care
Finder, often a telephone service center
to aid beneficiaries. CHAMPUS
contractors will compile lists of
Participating Providers to support this
activity.

A significant incentive for providers
to join the Participating Provider
Program would, under the proposed
rule, be implemented in 1994. Similar to
Maedicare, CHAMPUS would instjtute a
5 percent differential for
nonparticipating providers, so that their
reimbursement will be only 95 percent
of the rate allowable for Participating
Providers. Coupled with the potential
for increased volume of CHAMPUS |
business for Participating Providers, the
differential would provide a strong basis
for providers to join the program.

B. Analysis of Public Comments

Several commenters recommended
elimination of the 5 percent differential,
arguing that it would not likely have a
positive impact on participation rates
and may convince physicians that it is
another regulatory obstacle in .
connection with treating CHAMPUS
patients. One commenter suggested that
if we are determined to establish this
payment differential for participating
providers, we should do so on a claim-
by-claim basis.

Response. Our view is unchanged that
the method adopted by Congress to
encourage provider participation in
Medicare is also appropriate for
CHAMPUS. We do not believe this
action will discourage physician
involvement with CHAMPUS. Rather,
we believe it creates an opportunity for
many providers who have expressed an
interest in being involved in a preferred
relationship with CHAMPUS to do so,
With respect to the suggestion of claim-
by-claim application of the 5 percent
differentia{ we believe this would not
be advantageous for providers,
beneficiaries, or the program. The
Participating Provider Program will

function effectively only if there is
simple consistency in the program.
Physicians can decide if they want to be
Participating Providers. Beneficiaries
can be told who are Participating
Providers, and can establisﬁ their
medical care patterns accordingly.

C. Provisions of Final Rule

No substantive revisions have been
made to this portion of the rule.

VL. Ambulatory Surgery
Reimbursement

A. Provisions of Proposed Rule
(Proposed Section 199.14(d))

The proposed rule addressed one of
the last remaining circumstances in
which CHAMPUS reimburses care on
the basis of billed charges. Payment
reforms have previously been adopted
for most hospital care, for most
inpatient mental health services and for

" physician reimbursements. Proposed

§ 199.14(d) would put into effect a
prospective payment approach to
reimbursement for facility charges for
ambulatory surgery, including that
provided in freestanding ambulatory
surgery centers and in hospital-based
outpatient or ambulatory surgery
clinics. This is being done under the
authority of 10 U.S.C. 1078(j)(2), which
authorizes CHAMPUS to pay all -
institutional facility providers under
payment methods similar to those
implemented under Medicare. The
proposed CHAMPUS system would
establish nine group payment rates
covering most ambulatory surgery cases.
There would be two sets of these group
payment rates, one for freestanding
ambulatory surgical centers and one for
hospitals, each calculated with
reference to the appropriate cost-to-
charge ratio for that type of provider.

In addition, proposed
§ 199.4(f)(3)(iii)(B) would establish for
retirees, their dependents and survivors
similar cost sharing rules for ambulatory
surgery cases as currently exist for
hospital care covered by the DRG-based
payment system. Under the proposed
rule, these beneficiaries would pay the
lesser of: 25 percent of the applicable
group payment rate; or 25 percent of the
billed charges. In most cases, 25 percent
of the group rate under the new
payment method will be less, but
because there is some variation within !
a group, 25 percent of billed charges ;
could be less in some cases. Therule |
would assure that the beneficiaries get
the benefit of the new system when it
is more advantageous, but will never be
disadvantaged by it. Finally, it is noted
that this special cost sharing rule would
not apply to dependents of active duty,
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who are not required to pay a
percentage cost share for ambulatory
surgery. Rather, they pay the same
nominal fee as is charged for inpatient
care:

B. Analysis of Public Comments
1. Pediatric Care

Several commenters argued that
reimbursement rates for ambulatory
surgery for children should be higher -
than for the same surgical procedures
for adults on the grounds that costs to
the institution are higher for care for
children.

Response. We are aware of no -
evidence that institutional costs of
ambulatory surgery for children are
higher, and none was presented by these
commenters. Having undertaken a
thorough analysis of the similar
argument in the case of physician costs
and found, as discussed above, no
evidence in CHAMPUS claims data to
support the argument, we do not believe
there is any solid policy basis for an -
extra payment to institutions for cases
involving children.

2. Procedures Affected

Several commenters asked for an
identification in the regulation of what
procedures are considered ambulatory
surgery, and stated that they were
unable to comment on the proposed rule
without this information.

Response. Although the proposed rule
did not include a list of the procedures
covered by the proposed ambulatory
surgery reimbursement method, we
believe the scope of the term
*“ambulatory surgery" is fairly well
understood based on established
CHAMPUS practice and established
Medicare policy, which the proposed
rule indicated was the model for the
proposed CHAMPUS payment method.
A list of ambulatory surgery procedures
will appear as Attachment 2 (to be
published later) to this preamble. This
list is quite similar to Medicare’s list,
with a number of additional procedures
that are common in the CHAMPUS
populatxon but uncommon or less
common in the Medicare population,

3. Publication of Rates.

These commenters also stated that
they could not comment on the
proposed rule because it did not publish
the actual payment rates. They
suggested that a new proposal be issued,
with actual payment rates.

Response. We have not yet calculated
the actual rates. We believe, however,
that the methodology was. clearly
spelled out in the proposed rule.
Although the exact dollar consequence

of the new payment method could not
have been determined, we believe the
policy of converting from a charge based
reimbursement system to a cost based
reimbursement method, the reference to
the Medicare system as the model, and
the precise methodology for calculating
rates were all set forth in the proposed
rule with sufficient particularity to
permit understanding and comment.

C. Provisions of Final Rule.

The final rule incorporates several
changes and clarifications to the
proposed rule. The most significant
change is that the final rule adopts a
single set of payment rates that will be
used for both hospital services and
freestanding ambulatory surgery
services (ASCs). The proposed rule
would have established separate rates
for hospitals and ASCs.

This change is based on several
reasons. First, when we calculated the
rates from our claims data for the base
period of July 1991 through June 1992,
we found no statistically significant
difference between hospital costs and
ASC costs. (For codes for which we had
at least 10 claims from both ASCs and
hospitals, the median costs differed by
only 0.7 percent.) Secondly, because we

. have substantially more ambulatory

surgery claims from hospitals than from
ASCs, establishing a separate list for
ASCs would increase the chances of
anomalous results attributable to limited
claims volume. Third, a single rate
structure has been strongly
recommended by the Prospective
Payment Assessment Commission
(ProPAC Interim Congressional Report
C-92-02, March 1992),

We also changed the number of
ambulatory surgery payment groups
from nine in the proposed rule to ten in
the final rule. The change divides the
proposed rule group of $1000 and above
into two groups: $1000 to $1299 and
$1300 and above. This will provide for
more appropriate payment for these
high cost procedures.

We have also made several other
clarifications in the final rule. The rule
makes clear that all ambulatory surgery
charges from hospitals will be paid
under this method. Hospital outpatient
services other than those on the
ambulatory surgery list will not be paid
under this method, but will continue to
be paid as under current practice. (We
are considering development of a new
proposed rule for other procedures
performed on an outpatient basis in
hospitals.) In addition, payments to
freestanding ASCs are limited to
{)rocedures on the ambulatory surgery -

ist.

We have also clarified the final rule
to state that OCHAMPUS may
periodically recalculate the payment
rates using the same methodology
established in the rule. This will allow
us to stay current with developments
affecting ambulatory surgery procedure
practice patterns and costs. Finally, we
state that the new ambulatory surgery
payment method will take effect January
1, 1994.

VIIL Other Issues

Several commenters raised an issue
related to implementation of the
gayment reforms adopted in the rule,

ut not specific to any provision of the
rule. These commenters recommended
that CHAMPUS undertake a significant
information effort to make providers
and beneficiaries aware of the new rules
regarding payment rates, balance billing,
claims filing, and the Participating
Provider Program. A related comment
suggested publication of the actual
payment rates being established.

Response. We agree with this
comment. We intend to undertake a

significant information effort, including

publication of actual payment rates for
high-volume CHAMPUS procedures.

VIII. Regulatory Procedures

Executive Order 12291 requires that a
regulatory impact analysis be performed
for any major rule. A “‘major rule” is
defined as one which would result in an
annual effect on the economy of $100
million or more, or have other
substantial impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public

- comment, a regulatory flexibility

analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This is a not a major rule under the
provisions of Executive Order 12291,
because it will not have an impact on
the economy of more than $100 million.
This rule would not have a significant
impact on a substantial number of small
entities.

This rule imposes no additional
information collection requirements on.

- the public under the Paperwork

Reduction Act of 1980 (44 U.S.C. 3501
3511).

Attachment 1 and Attachment 2 to the
preamble will be published within 15
days of the publication of this final rule.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows: -
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PART 199—{AMENDED]

1, The éuthority citation for part 199
continues to read as follows:

Authority: 10 U.8.C. 1079, 1086; 5 U.S.C.
301.

2. Section 199.2(b) is amended by
adding in elphabetical order new
definitions "‘Assistant Secretary of
Defense (Health Affairs)”’, ‘‘Balance
billing”, and *“Director, OCHAMPUS",
and by revising the definition of
‘Participating provider”, as follows:

§199.2 Definitions.

Assistant Secretary of Defense (Health
Affairs). An authority of the Assistant
Secretary of Defense (Health Affairs)
includes any person designated by the
Assistant Secretary to exercise the
authority involved.

* * L] L] *

Balance billing. A provider seeking
any payment, other than eny payment
relating to applicable deductible and
cost sharing amounts, from a beneficiary
for CHAMPUS covered services for any
amount in excess of the applicable
CHAMPUS allowable cost or charge.

L * » L ] L d

Director, OCHAMPUS. An authority
of the Director, OCHAMPUS includes
any person designated by the Director,
OCHAMPUS to exercise the authority
involved.

» » L LJ *

Participating provider. A hospital or
other authorized institutional provider,
a physician or other authorized
individual professional provider, or
other authorized provider that furnished
services or supplies to a CHAMPUS
beneficiary and that submits a
CHAMPUS claim form and accepts
assignment of the CHAMPUS-
determined allowable cost or charge as
the total payment (even though less than
the actual charge), whether paid for
fully by the CHAMPUS allowable
amount or requiring cost-sharing by the
beneficiary (or sponsor). See
§ 199.6(a)(8) for more information of the
Participating Provider Program.

* ~ ] L] *

3. Section 199.4 is amended by
revising paragraph (a)(7), by
redesignating the text of paragraph
((3)(iii) as Pﬂrﬁgl‘?h (N(3)(ii)(A), by
adding an italicized heading to newly
designated paragraph (f)(3)(iii)(A), by
adding a new paragraph (f)(3)(iii)(B),
and by revising paragraph (f)(6)(i), as
follows:

§199.4 Baslic program benefits.
(a) General. * * *

L] L L] L] L]

(7) Claims filing deadline. For all
services provided on or after January 1,
1993, to be considered for benefits, all
claims submitted for benefits must,
except as provided in § 199.7, be filed
with the appropriate CHAMPUS -
contractor no later than one year after
the services are provided. Unless the
requirement is waived, failure to file a
claim within this deadline waives all
rights to benefits for such services or
supplies.

L] » *® w L ]

- (f) Beneficiary or sponsor liability.

» L4 » »

(3) Retirees, dependents of retirees,
dependents of deceased active duty
members, and dependents of deceased
retirees, * * *

(iii) Outpatient cost sharing.

(A) For services other than
ambulatory surgery services. * * *

(B) For services subject to the
ambulatory surgery payment method.
For services subject to the ambulatory
surgery payment method set forth in
§ 199.14(d), the cost share shall be the
lesser of: 25 percent of the payment
emount provided pursuant to
§199.14(d); or 25 percent of the center’s

billed charges. .
(6) Amounts over CHAMPUS-

determined allowable costs or
charges.* * * .

(i) Participating Providers. There are
several circumstances under which
institutional and individual providers
may be Participating Providers, either
on a mandatory basis or a voluntary
basis. See § 189.6(a)(8). A Participating
Provider, whether participating for all
claims or on a claim-by-claim basis,
must accept the CHAMPUS-determined
allowable amount as payment in full for
the medical services or supplies
provided, and must accept the amount
paid by CHAMPUS or the CHAMPUS
payment combined with the cost-
sharing and deductible amounts paid by
or on behalf of the beneficiary as
payment in full for the covered medical
services or supplies. Therefore, when
costs or charges are submitted on a
participating basis, the patiert is not
obligated to pay any amounts
disallowed as being over the
CHAMPUS-determined allowable cost
or charge for authorized services or
supplies. '
L . E ] L] *

4. Section 199.5 is smended by
revising paragraph (a)(3), as follows:

§199.5 Program for the Handlcapped.
(a) General. * * *

* L ] L] » w

(3) Claims filing deadline. For all
services provided on or after January 1,
1993, to be considered for benefits, all
claims submitted for benefits must,
except as provided in § 199.7 be filed
with the appropriate CHAMPUS \
contractor no later than one year after
the services are provided. Unless the
requirement is waived, failure to file a
claim within this deadline waives all
rights to benefits for such services or
supplies.
* - * L ] L ]

5. Section 199.6 is amended by
revising paragreph (a)(8), and by adding
new paragraphs (a){11) and (a)(12), a8
follows:

§199.6 Authorized providers.
(a) General. * * *
L]

L] L L] L]

(8} Participating Providers.

(i) In general. A Participating Provider
is an individual or institutional provider
that has agreed to accept the
CHAMPUS-determined allowable
amount as payment in full for the
medical services and supplies provided
to the CHAMPUS beneficiary, and has
agreed to accept the amount paid by
CHAMPUS or the CHAMPUS payment
combined with the cost sharing and
deductible amounts paid by, or on
behalf of, the beneficiary as full
payment for the covered medical
services or supplies. In addition,
Participating Providers submit the
appropriate claims forms to the
appropriate CHAMPUS contractor on
behalf of the beneficiary. There are
several circumstances under which
providers are Participating Providers.

(ii) Mandatory participation.
Medicare-participating hospitals are
required by law to be Participating
Providers on all inpatient claims under
CHAMPUS. Hospitals that are not
Medicare-participating providers but are
subject to the CHAMPUS DRG-based
payment system or the CHAMPUS
mental health payment system (see
§ 199.14(a)), must sign agreements to
participate on all CHAMPUS inpatient
claims in order to be authorized
providers under CHAMPUS,

(iii) Participating Provider Pm?ram

(A) In general. An institutiona
provider not required to participate
pursuant to paragraph (a)(8)(ii) of this
section and any individual provider
may become a Participating Provider by
signing a Participating Provider
agreement. In such an agreement, the
provider agrees that all CHAMPUS
claims filed during the time period
covered by the agreement will be on a
participating basis.

(B) Agreement required. Under the
Participating Provider Program, the
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. provider must sign an agreement or
memorandum of understanding under
which the provider agrees to become a
Participating Provider. Such an
agreement may be with the nearby
military treatment facility, a CHAMPUS
contractor, or other authorized official.
Such agreement may include other
provisions pertaining to the
Participating Provider Program. The
Director, OCHAMPUS shall establish a
standard model agreement and other
procedures to promote uniformity in the
administration of the Participating
Provider Program.

(C) Relationship to other activities.
Participating Provider agreements may
include other provisions, such as
provisions regarding discounts {see
§ 199.14(i)) or other provisions in
connection with the delivery and
financing of health care services, as'
authorized by this part or other DoD
Directives or Instructions. Participating
Provider agreement provisions may also
be incorporsted into other types of
agreements, such as preferred provider
arrangements where such arrangements
are established under CHAMPUS.

(iv) Claim-by-claim participation.
Institutional and individual providers
that are not participating providers
pursuant to paragraphs fa)(e)ﬁi) or (iii)
of this section may elect to participate
on a claim-by-claim basis. They may do
so by signing the appropriate space on
the claims form and submitting it to the
appropriate CHAMPUS contractor on
behalf of the beneficiary.

-

L] * * »

(11) Submittal of claims by provider
required.

(i) General rule. Unless waived
pursuant to paragraph (a)(11)(ii) of this
section, every CHAMPUS-authorized
institutional and individual provider is
required to submit CHAMPUS claims to
the appropriate CHAMPUS contractor
on behalf of the beneficiary for all
services and supplies. In addition, the
provider may not impose any charge
relating to completing and submitting
the applicable claim %orm (or any other
related information). (Although
CHAMPUS encourages provider
participation, paragraph (a)(11) of this
section requires only the submission of
claim forms by providers on behalf of
beneficiaries; it does not require that
gemviders accept assignment of

neficiaries’ claims or become
Participating Providers.)

(ii) Waiver of claims submission
requirement. The requirement that
providers submit claims on behalf of
beneficiaries may be waived in -
circumstances set forth in paragraph
(a)(11)(ii) of this section. A decision by

the Director, OCHAMPUS to waive or
not waive the requirement in any
particular circumstance is not subject to
the appeal and hearing procedures of
§199.10.

(A) General requirement for waiver.
The requirement that providers submit
claims on behalf of beneficiaries may be
waived by the Director, OCHAMPUS
when the Director determines that the
waiver is necessary in order to ensure
adequate access for CHAMPUS
beneficiaries to health care services.
However, the requirement may not be
waived for Participating Providers (see
paragraph (a)(8) of this section).

(BFB}?mket waiver for providers
outside the United States. The
requirement that providers submit
claims is waived with respect to
providers outside the United States (the
United States includes Puerto Rico for
this purpose).

(C) Blanket waiver in double coverage
cases. The requirement that providers
submit cleims is waived in cases in.
which another insurance plan or
program provides primary coverage for
the services.

(D) Waivers for particular categories
of care. The Director, OCHAMPUS may
waive the requirement that providers
submit claims if the Director determines
that available evidence clearly shows
that the requirement would impair
adequate access. For this purpose, such
evidence may include consideration of
the number of providers in the locality
who provide the affected services, the
number of such providers who are
CHAMPUS Participating Providers, the
number of CHAMPUS beneficiaries in
the area, and other relevant factors,
Providers or beneficiaries in a locality
may submit to the Director,
OCHAMPUS a petition, together with
appropriate documentation regarding
relevant factors, for a determination that
adequate access would be impaired. The
Director, OCHAMPUS will consider and
respond to all such petitions. The
Director, OCHAMPUS may establish
procedures for handling such petitions.

(E) Case-by-case waivers. On a case-
by-case basis, the Director, OCHAMPUS
may waive the provider's obligation to
submit that claim if the Director
determines that a waiver in that case is
necessary in order to ensure adequate
access for CHAMPUS beneficiaries to
the health care services involved. Such
case-by-case waivers may be requested
by providers or beneficiaries pursuant to
procedures established by the Director.

(iii) Remedies for noncompliance. (A)
In any case in which a provider fails to
submit a claim, or chargesan
administrative fee for filing a claim (or
any other related information), in

violation of the requirements of
paragraph (a)(11) of this section, the
amount that would otherwise be
allowable for the claim shall be reduced
by ten percent, unless the reduction is
waived by the Director, OCHAMPUS
based on special circumstances. The
amount disallowed by such a reduction
may not be billed to the patient (or the
patient’s sponsor or family).

(B) Repeated failures by a provider to

* comply with the requirements of

paragraph (a)(11) of this section shall be
considered abuse and/or fraud and
grounds for exclusion or suspension of
the provider under § 199.9.

(12} Balance billing limits.

(i) In general. Individual providers
who are not Participating Providers may
not balance bill a beneficiary an amount

" which exceeds the applicable balance

billing limit. The balance billing limit
shall be the same percentage as the
Medicare limiting charge percentage for
nonparticipating physicians.

(i1} Waiver. The balance billing limit
may be waived by the Director,
OCHAMPUS on a case-by-case basis if
requested by a CHAMPUS beneficiary.
A decision by the Director, OCHAMPUS
to waive or not waive the limit in any
particular case is not subject to the
appeal and hearing procedures of
§199.10.

(iii) Compliance. Failure to comply
with the balance billing limit shall be
considered abuse and/or fraud and
grounds of exclusion or suspension of
the provider under § 199.9.

- L] ~ » L]

6. Section 199.7 is amended by
revising the introductory text of
paragraph (d) and paragraph (d)(1),
removing paragraph (d)(2)(i)(D),
redesignating paragraph (d)(2)(i)(E) as
paragraph (d)(2)(i)(D), and adding a new
paragraph (d)(2)(i)(E), as follows:

§199.7 Clalims submission, review, and
payment.
* » ® » [ ]

(d) Claims filing deadline. For all
services provided on or after January 1,
1993, to be considered for benefits, all
claims submitted for benefits must,
except as provided in paragraph (d)(2)
of this section, be filed with the
appropriate CHAMPUS contractor no
later than one year after the services are
provided. Unless the requirement is
waived, failure to file a claim within

. this deadline waives all rights to

benefits for such services or supplies.

(1) Claims returned for additional
information. When a claim is submitted
initially within the claim filing time
limit, but is returned in whole or in part
for additional information to be
considered for benefits, the returned
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claim, along with the requested
information, must be resubmitted and
received by the appropriate CHAMPUS
contractor no later than the later of:

(i) One year after the services are
provided; or

(ii) 90 days from the date the claim
was returned to the provider or
beneficiary.

2 LN I )

(i) LR AR

(E) Other waiver authority. The
Director, OCHAMPUS may waive the
claims filing deadline in other
circumstances in which the Director
determines that the waiver is necessary
in order to ensure adequate access for
CHAMPUS beneficiaries to health care

services.
L ] - L] L L ]

7. Section 199.14 is amended by
revising paragraphs (d), (g)(1)(i),
(g)(1)(i1}(A), (g)(1)(iii), and (g)(1)(iv); by
redesignating paragraph (g)(1)(viii) as
paragraph (g)(1)(x) and revising newly
redesignated paragraph {g)(1}(x), and by
adding a new paragraph (g)(1)(viii}, as
follows:

§199.14 Provider reimbursement
methods. .
L ] L] L ] L ] [ ]

(d) Payment of institutional facility
costs for ambulatory surgery.

(1) In general. US pays
institutional facility costs for
ambulatory surgery on the basis of
prospectively determined amounts, as
provided in this paragraph. This
payment method is similar to that used
by the Medicare program for ambulatory
surgery. This paragraph aggligs to
payment for institutional charges for
ambulatory surgery provided in
hospitals and freestanding ambulatory
surgical centers. It does not apply to
professional services. A list of
ambulatory surgery procedures subject
to the payment method set forth in this
paragraph shall be published

periodically by the Director,
OCHA&US. Payment to freestanding

ambulatory surgery centers is limited to
these procedures. :

(2) Payment in full. The payment
provided for under this paragraph is the
payment in full for services covered by
this paragraph. Facilities may not charge
beneficiaries for amounts, if any, in ‘
excess of the payment amounts
. determined pursuant to this paragraph.

(3) Calculation of standard payment
rates. Standard payment rates are .
calculated for groups of procedures

“under the following steps:

(i) Step 1: calculate a median
standardized cost for each procedure.
For each ambulatory surgery procedure,
a median standardized cost will be

" surgery ch

calculated on the basis of all ambulatory
es nationally under
CHAMPUS during a recent one-year
base period. The steps in this
calculation include standardizing for
local labor costs by reference to the
same wage index and labor/non-labor-
related cost ratio as applies to the
facility under Medicare, applying a cost-
to-charge ratio, calculating a median ,
cost for each procedure, and updating to
the year for which the payment rates
will be in effect by the Consumer Price
Index-Urban. In applying a cost-to-
charge ratio, the Medicare cost-to-charge
ratio for freestanding ambulatory
surgery centers (FASCs) will be used for
all charges from FASCs, and the
Medicare cost-to-charge ratio for
hospital outpatient settings will be used
for all charges from hospitals.

(ii) Step 2: grouping procedures.
Procedures will then be placed into one
of ten groups by their median per '
procedure cost, starting with $0 to $299
for group 1 and ending with $1000 to
$1299 for group 9 and $1300 and above
for group 10, with groups 2 through 8
set on the basis of $100 fixed intervals.

(iii) Step 3: adjustments to groups. .
The Director, OCHAMPUS may make
adjustments to the groupings resulting
from step 2 to account for any
ambulatory surgery procedures for
which there were insufficient data to
allow a grouping or to correct for any
anomalies resulting from data or
statistical factors or other special factors
that fairness requires be specially
recognized. In making any such
adjustments, the Director may take into
consideration the placing of particular
procedures in the ambulatory surgery
groups under Medicare.

(iv) Step 4: standard payment amount
per group. The standard payment
amount ser group will be the volume
weighted median per procedure cost for
the procedures in that group.

(vg Step 5: actual payments. Actual
payment for a procedure will be the
standard payment amount for the group
which covers that procedure, adjusted
for local labor costs by reference to the
same labor/non-labor- related cost ratio
and hospital wage index as used for
ambulatory surgery centers by Medicare.

(4) Multiple procedures. In cases in
which authorized multiple procedures
are performed during the same operative
session, payment shall be based on 100
percent of the payment amount for the
procedure with the highest ambulatory
surgery payment amount, plus, for each .
other procedure performed during the
session, 50 percent of its payment
amount.

(5) Annual updates. The standard
payment amounts will be updated

annually by the same update factor as is
used in the Medicare annual updates for
ambulatory surgery center payments.

(6) Recalculation of rates. The
Director, OCHAMPUS may periodically
recalculate standard payment rates for
ambulatory surgery using the steps set
forth in paragraph (d}(3) of this section.
. * L] L ] "

(8) Reimbursement of individual
health-care professionals and other non-
institutional health-care providers. * * *

(1) Allowable charge method.

(i) Introduction.

(A) In general. The allowable charge
method is the preferred and primary
maethod for reimbursement of individual
health care frofessionals and other non-
institutional health care providers
(covered by 10 U.S.C. 1079(h)(1)). The
allowable charge for authorized care
shall be the lower of the billed ‘charge
or the local CHAMPUS Maximum
Allowable Charge (CMAC).

(B) CHAMPUS Maximum Allowable
Charge. Beginning in calendar year
1992, prevailing charge levels and
appropriate charge levels will be
calculated on a national level. There
will then be calculated a national
CHAMPUS Maximum Allowable Charge
{CMAC) level for each procedure, which
shall be the lesser of the national
prevailing charge level or the national
appropriate charge level. The national
CMAC will then be adjusted for
localities in accordance with paragraph
{g)(1)(iv) of this section.

(C) Differential for Participating
Providers. Beginning in calendar year
1994, there shall be a differential in
national and local CMACs based on
whether the provider is a participating
provider or a nonparticipating provider.
The differential shall be calculated so
that the CMAC for nonparticipating
providers is 95 percent of the CMAC for
participating providers. To assure the
effectiveness of the several phase-in and
waiver provisions set forth in
paragraphs (g)(1)(iii) and (g){1){iv) of
this section, beginning in calendar year
1994, there will first be calculated the
national and local CMACs for
nonparticipating providers. For
purposes of this calculation, the
identification of overpriced procedures
called for in paragraph (g){1}(iii}(A) of
this section and the calculation of
appropriate charge levels for such
overpriced procedures called for in
paragraph (g)(1)(iv)(B) of this section
shall use as the Medicare fee component
of the comparisons and calculations the

.. feelevel applicable to Medicare .

nonparticipating providers, which is 95
percent of the basic fee level. :After
nonparticipating provider local CMACs
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are calculated (including consideration
of special phase-in rules and waiver
rules in paragraph (g){1)(iv) of this
section), participating provider local
CMACs will be calculated so that
nonparticipating provider local CMACs
are 95 percent of participating provider
local CMACs. (For more information on
the Participating Provider Program, see
§199.6(a)(8)).

(D) Limits on balance billing by
nonparticipating providers.
Nonparticipating providers may not
balance bilra beneficiary an amount
which exceeds the applicable balance
billing limit. The balance billing limit
shall be the same percentage as the
Medicare limiting charge percentage for
nonparticipating physicians. The
balance billing limit may be waived by
the Director, OCHAMPUS on a case-by-
case basis if requested by the .
CHAMPUS beneficiary (or sponsor)
involved. A decision by the Director to
waive or not waive the limit in any
particular case is not subject to the
appeal and hearing procedures of
§199.10.

(ii) Prevailing charge level.

(A) Beginning in calendar year 1992,
the prevailing charge level shall be
calculated on a national basis.

* ~ L] L] ®

(iii) Appropriate charge level.
Beginning in calendar year 1992, the
appropriate charge level shall be
calculated on a national basis. The
appropriate charge level for each
procedure is the product of the two-step
process set forth in paragraphs (g)(1)(iii)
(A) and (B) of this section. This process
involves comparing the prior year's
CMAC with the fully phased in .
Medicars fee. For years after the
Medicare fes has been fully phased in,
the comparison shall be to the current
year Medicare fee. For any particular
procedure for which comparable
Medicare fee and CHAMPUS data are
unavailable, but for which alternative
data are available that the Director,
OCHAMPUS (or designee) determines
provide a reasonable approximation of
relative value or price, the comparison
may be based on such alternative data.

(A) Step 1: procedures classified. All
procedures are classified into one of
three categories, as follows:

(1) Overpriced procedures. These are
the procedures for which the prior
year’s national CMAC exceeds the
Medicare fee.

(2) Other procedures. These are
procedures subject to the allowable
charge method that are not included in
either the overpriced procedures group
or the underpriced procedures group.

{(3) Underpriced procedures. %‘hase are
the pracedures for which the prior

year’s national CMAC is less than the
Medicare fee. ,

(B) Step 2: calculating appropriate
charge levels. For each year, appropriate
charge levels will be calculated by
adjusting the prior year's CMAC as
follows:

(1) For overpriced procedures, the
appropriate charge level for each
procedure shall be the prior year's
CMAC, reduced by the lesser of: the
percentage by which it exceeds the
Medicare fese or fifteen percent.

(2) For other procedures, the
appropriate charge level for each
procedure shall be the same as the prior
year's CMAC,

(3) For underpriced procedures, the
appropriate charge level for each
procedure shall be the prior year's
CMAC, increased by the lesser of: the
percentage by which it is exceeded by
the Medicare fee or the Medicare
Economic Index.

(C) Special rule for cases in which the
CHAMPUS appropriate charge wads
prematurely reduced. In any case in
which a recalculation of the Medicare
fee results in a Medicare rate higher
than the CHAMPUS appropriate charge
for a procedure that had been
considered an overpriced procedure, the
reduction in the CHAMPUS appropriate
charge shall be restored up to the level
of the recalculated Medicare rate.

(iv) Calculating CHAMPUS Maximum
Allowable Charge levels for localities.

(A) In general. The national
CHAMPUS Maximum Allowable Charge
level for each procedure will be
adjusted for localities using the same {(or
similar) geographical areas and the same
geographic adjustment factors as are
used for determining allowable charges
under Medicare.

(B) Special locality-based phase-in
provision.

(1) In general. Beginning with the
recalculation of CMACS for calendar
year 1993, the CMAC in a locality will
not be less than 72.25 percent of the
maximum charge level in effect for that
locality on December 31, 1991. For
recalculations of CMACs for calendar
years after 1993, the CMAC in a locality
will not be less than 85 percent of the
CMAC in effect for that locality at the
end of the prior calendar year.

(2) Exception. The special locality-
based phase-in provision established by
paragraph (g)(1)(iv)(B)(1) of this section
shall not be applicable in the case of any
procedure code for which there were
not CHAMPUS claims in the locality
accounting for at least 50 services.

(C) Special locality-based waivers of
reductions to assure adequate access to
care. Beginning with the recalculation
of CMAGs for calendar year 1993, in the

case of any procedure classified as an
overpriced procedure pursuant to
paragraph (g)(1)(iii)(A)(1) of this section,
a reduction in the CMAC in a locality
below the level in effect at the end of
the previous calendar year that would
otherwise occur pursuant to paragraphs
(g)(1)(iii) end (g)(1)(iv) of this section
may be waived pursuant to paragraph
{(g)(1)(iii}{C) of this section.

(1) Waiver based on balanced billing
rates. Except as provided in paragraph
(8)(1)(iv}(C}(2) of this section such a
reduction will be waived if there has
been excessive balance billing in the
locality for the procedure involved. For
this purpose, the extent of balance
billing will be determined based on a
review of all services under the
procedure code involved in the prior
year (or most recent period for which
data are available). If the number of
services for which balance billing was
not required was less than 60 percent of
all services provided, the Director will
determine that there was excessive
balance billing with respect to that
procedure in that locality and will
waive the reduction in the CMAC that
would otherwise occur. A decision by
the Director to waive or not waive the
reduction is not subject to the appeal
and hearing procedures of § 199.10.

(2) Exception. As an exception to the
paragraph (g)(1)(iv)(C)(1) of this section,
the waiver required by that paragraph
shall not be applicable in the case of any
procedure code for which there were
not CHAMPUS claims in the locality
accounting for at least 50 services. A
waiver may, however, be granted in
such cases pursuant to paragraph
(8)(1)(iv)(C)(3) of this section.

(3) Waiver based on other evidence
that adequate access to care would be
impaired. The Director, OCHAMPUS
may waive a reduction that would
otherwise occur (or restore a reduction
that was already taken) if the Director
determines that available evidence
shows that the reduction would impair
adequate access. For this purpose, such*
evidence may include consideration of
the number of providers in the locality
who provide the affected services, the
number of such providers who are
CHAMPUS Participating Providers, the
number of CHAMPUS beneficiaries in
the area, and other relevant factors.
Providers or beneficiaries in a locality
may submit to the Director,
OCHAMPUS a petition, together with
appropriate documentation regarding
relevant factors, for a determination that
adequate access would be impaired. The
Director, OCHAMPUS will consider and
respond to all such petitions. Petitions
may be filed at any time. Any petition
received by the date which is 120 days
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prior to the implementation of a
recalculation of CMACs will be assured
of consideration prior to that
implementation. The Director,
OCHAMPUS may establish procedures
for handling petitions. A decision by the
Director to waive or not waive a
reduction is not subject to the appeal
and hearing procedures of § 199.10.

~ L » » »

(viii) Clinical laboratory services. The
allowable charge for clinical diagnostic
laboratory test services shall be
calculated in the same manner as
allowable charges for other individual
health care providers are calculated
pursuant to paragraphs (g)(1)(i) through
(8)(1)(iv) of this section, with the
following exceptions and clarifications.

(A) The calculation of national
prevailing charge levels, national
appropriate charge levels and national
CMAC: for laboratory service shall
begin in calendar year 1993. For
purposes of the 1993 calculation, the
prior year’s national appropriate charge
level or national prevailing charge level

.shall be the level that does not exceed
the amount equivalent to the 80th
percentile of billed charges made for
similar services during the period July
1, 1991 through June 30, 1992 (referred
to in this paragraph (g)(1)(viii) of this
saction as the “base period”).

(B) For purposes of comparison to
Medicare allowable payment amounts
pursuant to paragraph (g)(1)(iii) of this
section, the Medicare national
laboratory payment limitation amounts
shall be used.

(C) For purposes of establishing
laboratory service local CMACs
pursuant to paragraph (g)(1)(iv) of this
section, the adjustment factor shall
equal the ratio of the local average
charge (standardized for the distribution
of clinical laboratory services) to the
national average charge for all clinical
laboratory services during the base
period.

(D) For purposes of a special locality-
based phase-in provision similar to that
established by paragraph (g)(1)(iv)(B) of
this section, the CMAC in a locality will
not be less than 85 percent of the
maximum charge level in sffect for that
locality during the base period.

* * * L] »

(x) A charge that exceeds the
CHAMPUS Maximum Allowable Charge
can be‘determined to be allowable only
when unusual circumstances or medical
complications justify the higher charge.
The allowable charge may not exceed
the billed charge under any
circumstances.

September 29, 1993.
L.M. Bynum,
Alternate OSD Federal Register Liaison

Officer, Department of Defense.
[FR Doc. 93-24257 Filed 9-30-93; 8:45 am])

BILLING CODE 5000-04-

Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Judge Advocate General of the Navy
has determined that USS BARRY (DDG
52) is a vessel of the Navy which, due
to its special construction and purpose,
cannot comply fully with certain .
provisions of the 72 COLREGS without
interfering with its special functions as
a naval destroyer. The intended effect of
this rule is to warn mariners in waters
where 72 COLREGS apply.

EFFECTIVE DATE: August 20, 1993.

FOR FURTHER INFORMATION CONTACT:

- Captain R.R. ROSSI, JAGC, U.S. Navy,

Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400, Telephone number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR part 706. This
amendment provides notice that the
Judge Advocate General of the Navy,
under authority delegated by the
Secretary of the Navy, has certified that
USS BARRY (DDG 52) is a vessel of the
Navy which, duse to its special
construction and purpose, cannot
comply fully with 72 COLREGS: Annex
1, paragraph 3(a), pertaining to the
location of the forward masthead light
in the forward quarter of the vessel, the
placement of the after masthead light,
and the horizontal distance between the
forward and after masthead lights;
Annex I, paragraph 2(f)(i}, pertaining to
placement of the masthead light or
lights above and clear of all other lights
and obstructions, without interfering
with its special function as a naval ship.

The Judge Advocate General has also
certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements. Further, the Judge
Advorcate General has certified that the
vessel’s correct name is now USS
BARRY (DDG 52) instead of the name
USS JOHN BARRY (DDG 52) shown in
pervious navigation light certification
records.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel's
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Maring Safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]

Accordingly, 32 CFR part 706 is
amended as follows: ’

1. The authority citation for 32 CFR
part 706 continues to read:

Authority: 33 U.S.C. 1605.

Table 4 of §706.2 [Amended]

2. Table Four of § 706.2 is amended
by:
a. Revising the existing entry in
paragraph 15 for USS JOHN BARRY

{DDG 52) to read as follows:

Horizontal distance
from the fore and
aft centarline of the
vessel in the
athwartship direc-
tion

Vassel Number

DDG 52 .. 1.94.

USS Bany .

b. Revising the existing entry in
paragraph 16 for USS JOHN BARRY

{DDG 52} to read as follows:
Obstruction angle
Vessel Number relative ship's
headings
USS Barry | DDG 52 .. | 101.16 thru 112.50
degree.

Table 5 of §706.2 [Amended]

3. Table Five of § 706.2 is amended by
revising the existing entry for USS
JOHN BARRY (DDG 52) to read as
follows:
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TABLE FIVE
After masthead
Masthead ligh's | Forward mast- | light less than
other lights and head light notin | 2 ship’s length | Percentage hor-
Vesse! Number obstructions forward quarter | aft of forward | izontal -
Annex |, 86c. of ship. Annex |, | masthead light. tion a
b 86C. 3(a) Annex |, sec.
USS Banry DDG 52 X X X 20
Dated: August 20, 1993. next Flestweek activities for which Federalism Assessment
W.L. Schachts, Jr., these regulations are issued will occur The Coast Guard has analyzed this

Acting Judge Advocate General,

[FR Doc. 93-23510 Filed 9-30-93; 8:45 am]

BILLING CODE 3810-AE-M

DEPARTMENT OF TRANSPORTATIQN
Coast Guard )

33 CFR Part 100

[CGD11-83-009]

RIN 2115-AE46

Special Local Regulations; San
Francisco Bay Navy Fleetweek Parade

of Ships and Blue Angels
Demonstration

AGENCY: Coast Guard, DOT.
" ACTION: Final rule; amendment.

SUMMARY: This final rule amends
regulated area “‘Bravo’’ for the Blue
Angels air show for the Navy Fleetweek
activities in San Francisco Bay,
California. The amendment to the

- regulated area moves the southern
boundary of area “Bravo’
approximately two-tenths of a nautical
mile closer to the waterfront as
compared with the originally published
coordinates. This amendment is
necessary in order to keep traffic along
the shoreline to an absolute minimum.
In the past it has proven difficult to
keep the traffic out of area “‘Bravo"
along the southern shoreline. This
change applies to all vessels, including
ferry traffic.

EFFECTIVE DATE: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Lieutenant T.F. Harrop, Operations
Officer, U.S. Coast Guard Group San
_Francisco, California. Tel: (415) 399-
3455, FAX (415) 399-3521.
SUPPLEMENTARY INFORMATION: In
accordance with 5§ U.S.C. 553, a Notice
of Proposed Rulemaking was not
published for the regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Publishing an NPRM and
delaying its effective date would be -
contrary to the public interest since the

on October 7, 8, 9, and 10, 1993.

Drafting Information: The drafters of
these regulations are LT T.F. Harrop,
U.S. Coast Guard Group San Francisco,
Project Officer, and Lieutenant
Commander C.M. Juckniess, Eleventh
Coast Guard District Legal Office, Long
Beach, California, Project Attorney.

Discussion of Regulation: This event is
Fleetweek’s annual Blue Angels Aerial
Show over the water near the San
Francisco waterfront. The regulated area
to be used is approximately 2.8 nautical
miles long by .8 nautical miles wide.
Approximately 10,000 spectator craft
are expected to watch the event.
Spectators Will be required to view the
event from the outside of the regulated
area. Coast Guard, Navy, and Coast
Guard Auxiliary vessels will be
enforcing the regulated area.

Regulatory Evaluation

These regulations are not considered
major under Executive Order 12291 and
not significant under the Department of
Transportation Regulatory Policies and
Proc&;dures (44 FR 11034; February 26,
1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et. seq.) the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities, “‘Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify

. as "small business concerns’’ under

section 3 of the Small Business Act (15
U.S.C. 632). The Coast Guard certifies
under section 605(b) of the Regulatory
Flexibility Act that this final rule will
not have a significant economic impact
on a substantial number of small
entities.
Paperwork Reduction Act

The proposed rule contains no
information collection requirements

under the Paperwork Reduction Act (44
U.S.C. 3501 et. seq.).

final rule in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that these regulations do not
raise sufficient federalism implications
to warrant the preparation of a Federal
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of these
regulations and concluded that under
section 2.B.2.c. of Commandant
Instruction M16475.1B, this final rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination is
available in the docket for inspection or
copying where indicated under
ADDRESSES. )

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water).
Reporting and recordkeeping
requirements, Waterways.
Regulations

- For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—{AMENDED]
1. The authority citation for part 100

- continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. In §100.1105, the latitude and

longitude coordinates in paragraph
{b)(2) are amended to read as follows:

§100.1105 San Francisco Bay Navy :
Fieetweek Parade of Ships and Blus Angels
Demonstration.

w * L ] L 4 A ]
" " &

(2) * B w
Latitude Longitude
37°48°27.5"N 122° 24’ 04"W
37° 49’ 31”N 122° 24° 18”W
37° 49° 00"N 122° 27 52"W
37° 48’ 19”N 122° 27’ 40"W

and thence along the pierheads and
bulwarks to the point of beginning.

- - L ] L] L]
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Dated: September 16, 1993.
R.D. Herr,

Rear Admiral, U.S. Coast Guard Commander,
Eleventh Coast Guard District.

[FR Doc. 93-24204 Filed 9-30-93; 8:45 am]
BILLING CODE 4910-14-M

33CFRPart 165 |

[COTP St. Louls Regulation 83-031)
RIN 2115-AA97

Safety Zone Regulations; Upper
Mississippl River

AGENCY: Coast Guard, DOT.
_ACTION: Temporary final rule.

. SUMMARY: The Coast Guard is
establishing a safety zone on the Upper
Mississippi River from mile 201.0 thru
mile 853.0. This regulation is needed to
protect commercial and recreational
vessels from the hazards associated with
extensive shoaling, swift currents and
dredge operations. This regulation will
restrict general navigation in the
regulated area for the safety of vessel
traffic.

EFFECTIVE DATE: This regulation is
effactive September 16, 1993 and will
terminate on October 15, 1993.

FOR FURTHER INFORMATION CONTACT: LT
Timothy Deal, Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of these regulations are
CPO Joseph Cosgrove, Project Officer,
Marine Safety Office, St. Louis, Missouri
and LCDR A. O. Denny, Project
Attorney, Second Coast Guard District
Legal Office.

Regulatory History

In accordance with 5 U.S.C. 553, &
notice of proposed rulemaking has not
been pubgshed for these regulations and
good cause exists for making them
effective in less than 30 days from the
date of publication. Following normal
rulemaking procedures would have
been impracticable. Specifically, the
conditions requiring this regulation
could not be foreseen leaving
insufficient time to publish a notice of
proposed rulemaking. The Coast Guard
deems it to be in the public’s best
interest to issue a regulation without
waiting for a comment period since the
conditions present an immediate
hazard.

Background and Purpose

Extensive sediment deposition
resulting from the receding river levels

after the summer floods has reduced
navigational channel depth in numerous
areas in the upper reaches of the Upper
Mississippi River. The receding flood
waters have also produced unusually
swift currents. Levees throughout the
lower reaches of the Upper Mississippi
River are still saturated and susceptible
to wake damage. As a result of these
conditions this regulation is necessary

" . to help provide safe criteria for

navigation of the affected area.
Regulatory Evaluation

This regulation is not major under
Executive Order 12291 and not
significant under Department of
Transportation Regulatory Policies and
Procedures {44 FR 11040, February 26,
1979), it will not have a significant
economic impact on a substantial
number of small entities, and it contains
no collection of information
requirements. A full regulatory analysis
is unnecessary because the Coast Guard
expects the impact of this regulation to
be minimal due to the short anticipated
duration of the closure.

Federalism Assessment

Under the principles and criteria of
Executive Order 12612, this regulation
does not raise sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard considered the
environmental impact of this proposal
and concluded that preparation of an
environmental impact statement is not
necessary because the regulation is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination has
been prepared and placed in the
rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Temporary Regulation

In consideration of the foregoing,
subpart C of part 165 of title 33, Code
of Federal Regulations, is amended as
follows:

" PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05—1(3}. 6.04-1,
6.04-6, and 160.5.

2, A temporary section 165.T02-067
is added, to read as follows:

§165.T02~067 Safety Zone: Upper
Mississippi River,

(a) Location. The Upper Mississippi
River between mile 201.0 and 853.0 is
established as a safety zone.

(b) Effective dates. This regulation
becomes effective on September 16,
1993 and will terminate on October 15,
1993,

(c) Regulations. The general
regulations under § 165.23 of this part
which:prohibit entry into the described
zones without authority of the Captain
of the Port apply.

(d) The Captain of the Port, St. Louis,
Missouri will notify the maritime
community of river conditions affecting
the areas covered by this safety zone by
Marine Safety Information Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHZ),

Dated: September 16, 1993.
Scott P, Cooper,

Commander, U.S. Coast Guard, Captain of
the Port, St. Louis, Missouri.

{FR Doc. 93-24207 Filed 9-30-93; 8:45 am}
BILLING CODE 4910-14-

33 CFR Part 165

[CGDO1-93-130}

Safety Zone; Columbus Day South®
Street Seaport Fireworks, East River,
NY

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a Columbus Day fireworks program
located in the East River. This event is
sponsored by South Street Seaport and
will take place on Sunday, October 10,
1993, from 8 p.m. until 10 p.m. with a
rain date of October 11, 1993, at the
same time. This safety zone is needed to
protect the boating public from the
bazards associated with fireworks
exploding in the area.

DATES: The rule is effective from 8 p.m.
until 10 p.m.’on October 10, 1993, with
a rain date of October 11, 1993, at the
same time.

FOR FURTHER INFORMATION CONTACT:

LT R. Trabocchi, Project Manager,
Captain of the Port, New York (212)
668-7933. .

SUPPLEMENTARY INFORMATION:

‘Drafting Information

The drafters of this notice are LT R.
Trabocchi, Project Manager, Captain of
the Port, New York and LCDR J. Stieb,

" Project Attorney, First Coast Guard

District, Legal Office.
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Regulatory History
Pursuant to 5 U.S.C. 553, a notice of

roposed rulemaking was not published
or this regulation and good cause exists
for making it effective in less than 30
days after Federal Register Publication.
Dus to the date this application was
received, there was not sufficient time
to publish a proposed rule in advance
of the event. Publishing a NPRM and
delaying the event would be contrary to
public interest sjnce the fireworks
display is for public viewing.

Background and Purpose

On September 3, 1893, South Street
Seaport, Inc. submitted an application
to hold a fireworks program in the East
River off of South Street Seaport, Pier
17, Manhattan, New York. This
regulation establishes a temporary safety
zone in the East River south of the
Brooklyn Bridge and north of a line
drawn from Pier 6 Brooklyn to the Coast
Guard ferry slip in Manhattan. This
safety zone is being established to
protect boaters from the hazards
associated with the explosion of
fireworks in the area. No vessel will be
permitted to enter or move within this
area unless authorized to do so by the
Coa;t Guard Captain of the Port, New
York.

Regulatory Evaluation

This regulation is not major under
Executive Order 12291 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979). No vessel traffic will be
permitted to transit the East River south
of the Brooklyn Bridge. Though there is
a regular flow of traffic through this area
due to the limited duration of the event,
the extensive advisories that will be
made to the affected maritime
community, and that pleasure craft can
take an alternate route via the Hudson
and Harlem Rivers, the Coast Guard
expects the economic impact of this
regulation to be so minimal that e
Regulatory Evaluation is unnecessary.

Small Entities !

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), The Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “’Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632),

For the reasons given in the
Regulsatory Evaluation, the Coast Guard

i

A expects the impact of this regulation to

be minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preperation of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this regulation
and concluded that under section
2.B.2.c. of Commandant Instruction
M16475.1B, it is an action under the
Coast Guard’s statutory authority to
protect public safety and is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination will be included in the
docket.

‘List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
{water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulations

For reasons set out in the preamble,
the Coast Guard amends 33 CFR part
165 as follows:

PART 165—AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 19%;
33 CFR 1,05-1(g), 6.04-1, 6.04-6, and 160.5,
49 CFR 1.46.

2. A temporary section, 165.T01-130
is added to read as follows:

$165.T01-130 Columbus Day Fireworks,
East River, New York.

(a) Location. This temporary safety
zone includes all waters of the East
River south of the Brookiyn Bridge and
north of a line drawn from Pier 6
Brooklyn to the Coast Guard ferry slip
in Manhattan,

(b) Effective period. This regulation is
effective from 8 p.m. until 10 p.m. on
October 10, 1993, with a rain date of
October 11, 1993, at the same time.

(c) Regulations. (1) No person or
vessel may enter, transit, or remain in

the regulated area during the effective
period of regulation unless participating
in the event as authorized by the Coast
Guard Captain of the Port, New York.
(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene personnel. U.S.
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U.S. Coast Guard vessel via
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed. Coast Guard
Auxiliary members may be present to
inform vessel operators of this
regulation and other applicable laws.

Dated: September 16, 1993.
T.H. Gilmour,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 93-24208 Filed 8—-30-93; 8:45 am]
BILLING CODE 4810-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-4783-1]

Michigan: Final Authorization of
Revisions to State Hazardous Waste
Management Program

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: Michigan has applied for final
authorization of revisions to its
hazardous waste program under the
Resource Conservation and Recovery
Act of 1976 as amended (hereinafter
“RCRA"). The Environmental Protection
Agency (EPA) has reviewed Michigan’s
application and has reached a decision,
subject to public review and comment,
that Michigan’s hazardous waste
program revisions satisfy all the
requirements necessary to qualify for
final authorization. Thus, EPA intends
to approve Michigan's hazardous waste
program revisions, subject to euthority
retained by EPA under the Hazardous
and Solid Waste Amendments of 1984
{(bereinafter HSWA). Michigan’s
application for program revision is
available for public review and
comment. .

EFFECTIVE DATES: Final authorization for
Michigan’s program revisions shall be
effective November 30, 1993, unless an
adverse comment pertaining to
Michigan’s revision discussed in this
notice is received by EPA by the end of
the comment periog. If an adverse




Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Rules and Regulations

© 51245

comment is received, EPA will publish
either: (1) A withdrawal of the
immediate final decision; or (2) a notice
containing a response to commsents
which either affirms that the immediate
final decision takes effect or reverses the
decision. All comments on Michigan’s

. program revision application must be
received by the close of business on
November 1, 1993,

ADDRESSES: Written comments should
be sent to Ms. Judy Feigler, Michigan
Regulatory Specialist, U.S. EPA, Office
of RCRA, HRM-7], 77 West Jackson
Boulevard, Chicago, Illinois 60604,
phone (312) 886—4179. Copies of
Michigan's program revision applxcanon
are available for inspection and copying
at the following addresses from 8 a.m.
to 4 p.m.; Michigan Department of
Natural Resources, 608 W. Allegan,
South Ottawa Tower, Lansing,
Michigan. Contact: Ms. Ronda L. Hall,
Phone: (517) 373-9548; U.S. EPA,
Region V, 77 West Jackson Boulevard,
Chicago, Illinois 60604, contact: Ms.

- Judy Feigler, (312) 886—4179.

FOR FURTHER INFORMATION CONTACT: Ms.
Judy Feigler, Michigan Regulatory
Specialist, U.S. Environmental
Protection Agency, Region V, Waste

Management Division, Office of RCRA,
Program Management Branch,
Regulatory Development Section, HRM—
7], 77 West Jackson Boulevard, Chicago,
Illinois 60604, Phone: (312) 886—4179.

SUPPLEMENTARY INFORMATION

A. Background

States with final authorization under
section 3006(b) of RCRA, 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program.

In accordance with 40 CFR 271.21(a),
revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessary because of
changes to EPA’s regulations in 40 CFR
parts 124, 260 through 268 and 270.

B. Michigan

Michigan initially received final
authorization for its base RCRA program
effective on October 30, 1986 (51 FR
36804-36805, October 16, 1986).
Michigan received authorization for
revisions to its program effective on

January 23, 1990 (54 FR 225, November
24, 1989), and June 24, 1991 (56 FR
18517, April 23, 1991). On May 21,
1993, Michigan completed an additional
revision epp%ication. EPA has reviewed
this application and has made an
immediate final decision that
Michigan's hazardous waste program
revision satisfies all the requirements
necessary to qualify for final
authorization. Consequently, EPA
intends to grant final authorization to
Michigan for its additional program
revision. ]

Approval of Michigan’s program
revision shall become effective on
November 30, 1993, unless an adverse
comment pertaining to Michigan’s
revision discussed in this notice is
received by the end of the comment
period. If an adverse comment is
received, EPA will publish either: (1) A
withdrawal of the immediate final
decision; or (2) a notice containing a
response to comments which either
affirms that the immediate final
decision takes effect or reverses the
decision.

Michigan’s program has been revised-

. to include authorities analogous to

Federal requirements as follows:

Federal requirement

Analogous state authority/effective date

*Sharing of information with the Agency for Toxic Dis-
ease Registry (Section 3019(b) of HSWA, Novem-

ber 8, 1984)..

*Dioxin Waste Listing and Management Standards (50

FR 1978, January 14, 1985).

~ "Codification Rule: Waste Minimization (50 FR 28702,

July 15, 1985).

*Codification Rule: Pre-construction Ban (50 FR

28702, July 15, 19865).

*Generators of 100 to 1,000 kg of hazardous waste

(51 FR 10148, March 24, 1986).

List (Phase 1) of Hazardous Wasta Constituants for
Groundwater Monitoring (52 FR 25942, July -9,

1887).

Identification and Listing of Hazardous Waste (52 FR

26012, July 10, 1887).

*Exception Reporting for Small Quantity Generators of
Hazardous Waste (52 FR 35894, September 23

1987).

Michigan Combined Laws, Section 298.528(4), June 4, 1892.

Rule 299.9205(5), November 19, 1991; 299.9207(3) and (15), 299.9212(8) and (3), and

299.9213(1) and (3), April 20, 1988; 299.9214, November 19, 1991; 299,9216(1) and
(2) and 299.9220, April 20, 1988; 299.9225 and 299.9504(1), (6)~(9), and (15), No-
vémber 19, 1991; 299.9508(1), April 20, 1988; 299.9601(3) and (8) and 299.9614(1)
and (2), Docomber 28, 1985; 299.9615(1) and (6), April 20, 1988; 299.8616(1) and
(4) and 299.9617(1) and (3), December 28, 1985; 299.9618(1) and (2), April 20,
1985; 209.9619(1) and (6), November 19, 1991; 299.9623(3) and (4), April 20, 1988;
299.9626(6) and (7); December 28, 1985 299.11003(1)¢h), (k), (1), (n), and (p), No-
vember 19, 1991.

Rule 289.9304(2), Aprll 20, 1988; 299. 9308(1) and 299.9502(2), (3), (4), (6) and (11),
November 19, 1991; 299.9521(1) and (6), April 20, 1988; 299.9601(1), December 28,
1985; 299.9608 and 299.9609, November 19, 1991; 299.9610, December 28, 1985; -
299,11003(1)(l) and (p), November 19, 1991,

Michigan Combined Laws, Sections 299.518, June 18, 1990; 289.521a, March 30,
'1988; 299.522, June 4, 1992; Rule 299.9501 and 299.9502, November 19, 1991;
Rule 299.9503, February 15, 1989. :

Rule 299.9107(q). April 20, .1988; 299.9205(1)-(5) and (7)-(11) and 299. 9214(4) No-
vember 19, 1991; 299.9304(5) and, 299.9306(1), (4), (5) and (6), April 20, 1988;
299.9308(5) and (6), November 19, .1991; 299.9409(1) and (3), December 28, 1985;
299.9502(2) and (11), November 19, 1991; 298.9503(1), February 15, 1989;
299.11003(1)() and (p), November 19, 1891. List (Phase 1) of Hazardous Waste
Rule 299.9504(1) and (15), November 19, Constituents for Groundwater 1991;
299.9508(1), April 20, 1988; Monitoring (52 FR' 25942, July 9,-299.9612(1) and (4)
and 1987) 299.11003(1)(m) and (p), November 19, 1991.

Rule 299.9504 (1) and (15), November 19, 1991; 289.9508(1), April 20, 1988; 2999612
(1) and (4) and 299.11003 (1), (m) and (p) November 19, 1991,

Rule 299.9214(1)(c), 11/19/91,
Rule 299,9308(3), (5) and (é)..Novemb'er 19, 1991,
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Federa! requirement

Analogous state authority/effective date

Liability Requirements for Hazardous Waste Facilities:
Corporate Guarantee (52 FR 44314, November 18,
1987).

*Codification Rule 2: Post-Closure Permits (52 FR
45788, December 1, 1987).

Hazardous Waste Miscellaneous Units (52 FR 46946,
December 10, 1987).

Technical Corrections; !dentification of Hazardous
Waste (53 FR 13382, April 22, 1988).

*Identification and Listing of Hazardous Waste; Tech-
nical Correction (53 FR 27162, July 19, 1988).

Hazardous Wdste Miscellaneous Units; Standards Ap-
plicable to Owners and Operators (54 FR 615, Jan-

uary 9, 1989).

Rule 299.9502(2) and (11), November 19, 1991; 299.9601(3) and (8), Corporate Guar-
antes (52 FR December 28, 1985; 299.9710(5) and (10) and 299.11003(1)(I) and (n),
November 19, 1991.

Rule 299.9502(1), (8), (9), and (10), November 19, 1991,

Rule 209.9105(b) and (0) and 299.9504(1) and (15), November 19, 1991; 299.8508(1),

- Apri 20, 1988; 299.9605(1) and (2), 299.9609(1) and (5) and 299.9612(1), (3) and
(4), November 19, 1991; 299.9613(1) and (4), April 20, 1988; 299.9628(1) and (4),
November 19, 1991; 299.9702(1) and (2), April 20, 1988; 299.9710(2) and
299.11003(1)(b), (k). (1), and (p), November 19, 1891.

Rule 299.9224, 299.9225, and 299.11003 (1)(h), November 19, 1991.

Rule 299.8205(5) and (7), November 19, 1891.
Rule 209.9504(1) and (15) and 299.11001(1)(p), November 19, 1991.

*Indicates HSWA Requirement.

EPA shall administer any RCRA
hazardous waste permits, or portions of
permits, that contain conditions based
upon the Federal program provisions for
which the State is applying for
authorization and which were issued by
EPA prior to the effective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization. EPA has previously
suspended issuance of permits for the
other provisions on October 30, 1986;
January 23, 1990; and June 24, 1991, the

date.

12291

D. Incorporation by Reference

EPA incorporates by reference
authorized State programs in 40 CFR
part 272 to provide notice to the public
of the scope of the authorized program
in each State. Incorporation by reference
of these revisions to the Michigan
program will be completed at a later

Compliance With Executive Order

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive

transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penalties, Reporting and recordkeeping

-requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a) 3006, and
7004(b) of the Solid Waste Disposal Act as
amended (42 U.S.C. 6912(a), 6926 and
6974(b).

Dated: September 17, 1993.

William E. Muno,

Acting Regional Administrator.

(FR Doc. 93-24184 Filed 9-30~93; 8:45 am)
BILLING CODE 8560-50-P

effective dates of Michigan's final Order 12291.
authorizations for the RCRA base Certification Under the Regulatory .
program and for the Non-HSWA Cluster  Flexibility Act EEO%E’?@;'%?‘MMUN'CAT'ONS
I, Cluster I, and Cluster Ill revisions. Pursuant to the provisions of 5 U.S.C.

Michigan is not authorized to operate  605(b), I hereby certify that this 47 CFR Part 1
the Federal program on Indian lands. authorization will not have a significant [DA 831126}

This authority remains with EPA unless
provided otherwise in a future statute or
regulation.

C. Decision

I conclude that Michigan’s

application for program revision meets
.all the statutory and regulatory
requirements established by RCRA.
Accordingly, Michigan is granted final
authorization to operate its hazardous
waste program as revised. Michigan
now has responsibility for permitting
treatment, storage, and disposal
facilities within its borders and carrying
out other aspects of the RCRA program
described in its revised program
application, subject to the limitations of
the HSWA. Michigan also has primary
enforcement responsibilities, although
EPA retains the right to conduct
inspections under section 3007 of RCRA
and to take enforcement actions under
sections 3008, 3013, and 7003 of RCRA.

economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Michigan’s
program thereby eliminating duplicative
requirements for handlers of hazardous
wasts in the Stats. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

List of Subjects in 40 Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials

Complaints, Applications, Tariffs, and
Reports Involving Common Carriers

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Federal Communications
Commission amended its rules
regarding procedures for providing
documents to the Commission’s Copy
Contractor. This modification to the
Commission’s rule will require that all
parties filing petitions seeking
suspension or rejection of new tariff
filings or any provision thereof provide
one of the four copies of each petition
or pleading directly to the Commission's
current contractor. This rule change will
permit the Commission’s copy
contractor to provide information to the
public in an efficient and expedient
basis.

EFFECTIVE DATE: October 1, 1993,

FOR FURTHER INFORMATION CONTACT:
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William Cline, Records Management
Division, (202) 632-7513.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Memorandum Opinion
and Order adopted September 14, 1993
and released September 22, 1993
amending part 1 of the Commission’s
Rules. The Commission modified its
rules pertaining to the filing of petitions
seeking suspension or rejection of new
. tariff filings or any provision thereof,
and any pleadings associated with the
petitions. Pursuant to the Commission’s
rules, parties are required to file an
original and four copies of any such
petition or pleading with the
Commission. To improve service to the
public, the Commission is amending its
rule to require that all parties filing
petitions seeking suspension or
rejection of new tariff filings or any
provision thereof provide one of the
four copies of each petition or pleading
directly to the Commission’s current
copy contractor as follows: Copy
Contractor, room 246, 1919 M Street,
NW., Washington, DC 20554

The original and remainin,
copies of any document shal contmue
to be filed with the Secretary, FCC,
room 222, 1919 M Street, NW.,
Washington, DC 20554. In addition,
parties shall continue to simultaneously
serve separate copies upon the Chief,
Common Carrier Bureau, the Chief,
Tariff Division, and the publishing
carrier or petitioner.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers, Reporting and recordkeeping
requirements.

Federal Communications Commission.
Andrew S, Fish,
Managing Director.

Amendatory Text

Part 1 of chapter 1 of title 47 of the
_ Code of Feder Regulutions is amended
a5 follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303:
Implement, 5 U.S.C. 552 and 21 U.S.C. 853a,
unless otherwiss noted.

2. Section 1,773 is amended by
revising paragraphs (a)(4) and (b)(3) to
read as follows:

§1.773 Pstitions for suspension or
rejection of new writf filinge.

(a)t L

(4) Copies, service. An original and
four copies of each petition shall be
filed with the Commission, as follows:
the original and three copies must be
filed with the Secretary, FCC, room 222,
1919 M Street, NW,, Washington, DC
20554; one copy must be delivered
directly to the Commission’s Copy
Contractor, room 246, 1919 M Street,
NW., Washington, DC 20554.
Additional, separate copies shall be
served simultaneously upon the Chief,
Common Carrier Bureau; and the Chief,
Tariff Division. Petitions seeking
investigation, suspension, or rejection of
a new or revised tariff filing made on
less than 15 days notice shall be served
either personally or via facsimile on the
filing carrier. If a petition is served via
facsimile, a copy of the petition must
also be sent to the filing carrier via first
class mail on the same day of the
facsimile transmission. Petitions seeking
investigation, suspension, or rejection of
a new or revised tariff filing made on 15
or more days notice may be served on
th?b f)iling carrier by mail.

(3) Copies, service. An original and
four copies of each reply shall be filed
with the Commission, as follows: The
oritglinal and three copies must be filed

the Secretary, FCC, room 222, 1919
M Street, NW., Washington, DC 20554;
one copy must be delivered directly to
the Commission’s Copy Contractor,
room 246, 1919 M Street, NW.,
Washington, DC 20554. Additional,
separate copies shall be served
simultaneously upon the Chief,
Common Carrier Bureau; the Chief,
Tariff Division; and the petitioner,
Replies may be served upon petitioner
personally, by mail or via facsimile.

[FR Doc. 8324091 Filed 9-30-03; 8:45 am)
BILLING CODE §712-01-M

47 CFR Part 15
[GEN Docket No. $2-152; FCC 93-421)

Harmonization of Digital Device
Standards With international
Standards

AGENCY: Foderal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document adopts
revisions to the technical standards for
digital devices, permitting the
manufacturers of these devices to
demonstrate compliance with either the
FCC requirements or the international
standards for radio frequency (RF)
emissions. The international standards
were developed by the International

/

Special Committee on Radio
Interference (CISPR) and are used in
many other countries, most notably the
European Community countries.
Harmonization of the standards wili
permit products manufactured for sale
within the U.S. to be marketed to those
countries following the CISPR
specifications with minimel additional
testing and product design
meodifications.

DATES: This final rule is effective
October 1, 1893.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
1993.

FOR FURTHER INFORMATION CONTACT:
John A. Reed, Office of Engineering and
Technology, (202) 653-7313.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in ET Docket 92-152, FCC
93421, adopted August 20, 1993 and
released September 17, 1893. The
complete text of this Report and Order
is availeble for inspection and copying
during normal business hours in the
FCC Dockets Branch {room 230), 1919 M
Street NW., Washington, DC, and also
may be purchaesed from the
Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street
NW,, suite 140, Washington, DC 20037,

Paperwork Reduction

The proposed amendments will not
modify the information collection
requirements contained in the current
regulations.

Summary of the Report and Order

1. In the Report and Order in this
proceeding, the Commission amended
part 15 of its rules to permit the
manufacturers of digital devices to
demonstrate compliance with either the
existing FCC requirements or the
international standards for radio
frequency (RF) emissions. These
internetional standards were developed
by the Internetional Spacial Committee
on Redio Interference (CISPR) and are
contained in CISPR Pub. 22, as
amended. The objective of this action is
to ensure that U.S. manufacturers have
reasonable opportunities to complete
fairly and mctlvely in the international
marketplace. Harmonization of the
standards will it products
manufactured for sale within the U.S. to
be marketed in those countries
following the CISPR tions with
minimal additional testing and product
design modification while, at the same
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time, satisfying the Commission’s
interference control objectives.

2. Part 15 of the Commission's rules
governs the operation of RF devices
without an individual license. Digital
devices, such as computers, generate
and use RF energy. These devices are
subject to the provisions in part 15.
However, the standards in part 15 apply
only to products used in the United
States. Many other countries, most
notably the European Community _
countries, are in the process of requiring
digital devices to comply with standards
developed by CISPR for controlling
interference. CISPR is a voluntary
standards-making organization under
the auspices of the International
Electrotechnical Commission (IEC).
CISPR adopts recommendations for
limits and methods of measurement to
control radio interference.

3. The following CISPR standards are
incorporated by reference into part 15:
First Edition of CISPR Pub. 22 (1985),
“Limits and Methods of Measurement of
Radio Interference Characteristics of
Information Technology Equipment,”
and the associated Draft International
Standards adopted by CISPR, published
as documents CISPR/G (Central Office)
2, CISPR/G (Central Office) 5, CISPR/G
(Central Office) 9, CISPR/G (Central
Office) 11, CISPR/G (Central Office) 12,
CISPR/G (Central Office) 13, and CISPR/
G (Central Office) 14. To accommodate
future, minor changes to the CISPR
standards, differing by no more than a
few dB, the Commission’s Chief
Engineer will issue a Public Notice, to
be published in the Federal Register,
identifying the changes and requesting
comments. The Chief Engineer is
delegated authority to adopt the changes
into the regulations if the comments
responding to the Public Notice are
favorable. More significant .
modifications to the CISPR standards
will be implemented through a formal
rulemaking proceeding.

4. Intermixing between the FCC:
standards and the CISPR standards is
not permitted. However, testing to
demonstrate compliance with the CISPR
standards must be performed using
American National Standards Institute
(ANSI) C63.4-1992, “Methods of -
Measurement of Radio-Noise Emissions
from Low-Voltage Electrical and
Electronic Equipment in the Range of 9
kHz to 40 GHz," as detailed in 47 CFR
15.31(a)(6). Further, the Commission
retained the limits for RF emissions

.above 1000 MHz, where required under
47 CFR 15.33, but permitted emissions
above 1000 MHz to be measured at the
same test distances used below 1000
MHz.

5. Because of differences in power
line voltages and frequencies, digital
devices designed to be marketed within
the U.S. and within countries following
the CISPR staridards use different power
supplies or use a single power supply
designed to operate in several modes,
i.e., function at different power line
voltages and frequencies. The
Commission noted that the operation of
a device with different power supplies,
or with a single power supply wi
different operating modes, can
significantly affect the levels of RF

emissions conducted onto the AC pawer -

lines. Accordingly, tests to determine
the levels of RF emissions conducted
onto the AC power lines must be
performed with each power supply that
will be installed in the equipment when
marketed within the U.S. or, when a
power supply can operate in different
modes, with the digital device operating
in each mode suitable for connection to
the U.S. AC power service. Power
supplies are not, however, a primary
cause of radiated emissions. Thus, some
relief from multiple testing with
different power supplies can be
provided when testing to show
compliance with the limits on RF

- emissions radiated from the device.

Initial pre-test scans for compliance
with radiated emissions limits shall be
conducted with all power supplies and
operating modes planned to be
employed. The full tests for radiated
emissions shall be performed using the
power sup‘gly or operating mode that
results in the highest levels of radiated
emissions, even if that power supply or
operating mode is not the one designed
for use within the U.S. We will, of
course, also permit digital devices to be
tested using only the power supply or -
operating mode designed for use witliin
the U.S. :

6. In a separate matter, the
Commission also amended part 15 of its
rules to incorporate the standards in the
digital device measurement procedures

- regarding AC power line conducted

emissions. For any part 15 devices,
including non-digital devices, when the
difference between the conducted
emission levels measured with a quasi-
peak detector and with an average
detector is 6 dB or greater, a 13 dB
allowance may be added to the part 15
power line conducted limit.

- 7. Final Regulatory Flexibility
Analysis Statement: Pursuant to the
Regulatory Flexibility Act of 1980, 5
U.S.C. 605, our final analysis Is as
follows: :

1. Need for and purposs of this action:
This action permits manufacturers of
digital devices to comply with the )
Commission’s equipment verification or

certification requirements by
demonstrating that a device complies _
with either the current part 15 standards
or the standards in CISPR Pub. 22. The
ability to use the CISPR standards for
compliance with both domestic and
international requirements facilitates
the international marketing of digital
devices by reducing testing and
equipment design burdens.

II. Summary of issues raised by the
public comments in response to the
Initial Regulatory Flexibility Analysis:
Tandy, the only party submitting
comments in response to the Initial
Regulatory Flexibility Analysis,
supports the proposals set forth in the
Notice. It indicates that: (1) U.S.
manufacturers, whether large or small,
who do not market outside the U.S.
would suffer no negative impact if the
Commission accepts the CISPR
standards for digital devices as an
alternative to the part 15 standards; (2)
harmonization of the standards for
digital devices may facilitate the entry
of small businesses into the global
marketplace, particularly the European
Community markets; and, (3) the
reduction in design and testing costs
resulting from these changes to the rules
could be the impetus for the entry of
smaller U.S. businesses into foreign
markets.

IIL. Significant alternatives considered
and rejected: All of the commenting
parties support harmonization of the
standards with those in CISPR Pub. 22,
Several commenting parties disagree on
the version of the CISPR standard and
the test procedure that should be
employed. We are adopting the version
that is expected to be adopted by CISPR,
reducing the probability that our
regulations must be modified in the near
future, and are providing the Chief
Engineer with delegated authority to .
make.minor changes to the standards
following notice to the public with
opportunity for comment.

8. In accordance with the above
discussion and pursuant to the authority
contained in Sections 4(i), 301, 302,
303(e), 303(f), 303(r), 304 and 307 of the
Communications Act of 1934, as
amended, it is ordered that part 15 of
the Commission’s Rules and Regulations
is amended as set forth below. These
rules and regulations are effective upon
publication in the Federal Register. It is
Jfurther ordered that this proceeding is
terminated. -

List of Subjects in 47 CFR Part 13

Computer technology, Incorporation
by reference, Reporting and
recordkeeping requirements.
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Rule Changes

Tijtle 47 of the Code of Federal
Regulations, part 15, is amended as
follows:

PART 15—RADIO FREQUENCY
DEVICES

1. The authority citation for part 15
continues to read as follows:-

* Authority: Secs. 4, 302, 303, 304 and 307
of the Communications Act of 1934, as
amended, 47 U.S.C. 154, 302, 303, 304 and
307.

2. Section 15.31 is amended by
" adding a note after paragraph (a}(6)(iii)
to read as follows:

§15.31 Measursment standards.

(8) * &%

(6) L2 S

(lll) . "

Note: Digital devices tested to show
compliance with the provisions of
§§15.107(e) and 15.108(g) must be tested
following the ANSI C63.4 procedure
described in paragraph (a)(6) of this section.
* L] » - ~

3. Section 15.107 is amended by
redesignating paragraph (d) as
paragraph {f), and by adding new
paragraphs (d) and (e), to read as
follows:

§15.107 Conducted limits.
® L] L 4 ® L]

(d) The following option may be
employed if the conducted emissions
exceed the limits in paragraph (a) or (b)
of this section, as appropriate, when
measured using instrumentation
employing a quasi-peak detector
function: if the level of the emission
measured using the'quasi-peak
instrumentation is 6 dB, or more, higher
than the level of the same emission
measured with instrumentation having
an average detector and a 9 kHz
minimum bandwidth, that emission is
considered broadband and the level
obtained with the quasi-peak detector
may be reduced by 13 dB for

-comparison to the limits, When
employing this option, the following
conditions shall be observed:

(1) The measuring instrumentation
with the average detector shall employ
a linear IF amplifier.

{2) Care must be teken not to exceed
the dynamic range of the measuring
instrument when measuring an
emission with a low duty cycle.

(3) The test report required for

“ verification or for an application for a
grant of equipment authorization shall
contain all details supporting the use of
this option. .

(e) As an alternative to the conducted
limits shown in paragraphs (a) and (b)

of this section, digital devices may be
shown to comply with the stendards
contained in the First Edition of
International Special Committee on
Radio Interfsrence (CISPR) Pub. 22
(1985), *'Limits and Methods of
Measurement of Radio Interference
Characteristics of Information
Technology Equipment,” and the
associated Draft International Standards
(DISs) adopted in 1992 end published
by the International Electrotechnical
Commission as documents CISPR/G
{Central Office) 2, CISPR/G (Central
Office) 5, CISPR/G (Central Office) 9,
CISPR/G (Central Office) 11, CISPR/G
(Central Office) 12, CISPR/G (Central
Office) 13, and CISPR/G (Central Office)
14. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies of
these CISPR publications may be
purchased from the American National
Standards Institute (ANSI), Sales
Department, 11 West 42nd Strest, New
York, NY 100386, (212) 642—4900. Copies
may also be inspected during normal
business hours at the following
locations: Federal Communications
Commission, 2025 M Street, NW.,, Office
of Engineering and Technology (room
7317), Washington, DC, and Office of
the Federal Register, 800 N. Capitol
Street, NW., suite 700, Washington, DC.
In addition: . :

(1) The test procedure and other
requirements specified in this part shall
continue to apply to digital devices.

(2) If the conducted emissions are
measured to demonstrate compliance
with the alternative standards in this
paragraph, compliance must also be
demonstrated with the radiated
emission limits shown in § 15.109(g).
~ - - L] [ ]

4. Section 15.109 is amended by
revising the last sentence of paragraph
(e), and by adding a new paragraph (g},
to read as follows:

§15.109 Radiated emission limits.

- * * L] L]

{e) * * * At frequencies above 30
MHz, the limits in paragraph (a), (b) or
(g) of this section, as appropriate,
continue to apply.

* L4 » * o

(g) As an alternative to the radiated
emission limits shown in paragraphs (a).
and (b) of this section, digital devices
may be shown to comply with the
standards contained in the First Edition
of CISPR Pub. 22 (1985), “Limits and
Methods of Measurement of Radio
Interference Characteristics of
Information Technology Equipment,”
and the associated Draft International -

Standards (DISs) adopted in 1992 and
published by the International
Electrotechnical Commission as
documents CISPR/G (Central Office) 2,
CISPR/G (Central Office) 5, CISPR/G
(Central Office) 9, CISPR/G (Central
Office) 11, CISPR/G (Central Office) 12,
CISPR/G (Central Office) 13, and CISPR/
G (Central Office) 14. This incorporation
by reference wes approved by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies of these CISPR
publications may be purchased from the
American National Standards Institute
(ANSI), Sales Department, 11 West 42nd
Street, New York, NY 10036, (212) 642-
4900. Copies may also be inspected
during normal business hours at the
following locations: Federal ,
Communications Commission, 2025 M
Strest, NW.,, Office of Engineering and
Technology (room 7317), Washington,
DC, and Office of the Federal Register,
800 N. Capitol Street, NW., suite 700,
Washington, DC. In addition:

(1) The test procedure and other
requirements specified in this part shall
continue to apply to digital devices.

(2) If, in accordance with §15.33 of
this part, measurements must be
performed above 1000 MHz, compliance
above 1000 MHz shall he demonstrated
with the emission limit in paragraph (a)
or (b) of this section, as appropriats.
Measurements above 1000 MHz may be
performed at the distance specified in
the CISPR 22 publications for
measurements below 1000 MHz
provided the limits in paragraphs (a)
and (b) of this section are extrapolated
to the new measurement distance using
an inverse linear distance extrapolation
factor (20 dB/decads), e.g., the radiated
limit above 1000 MHz for a Class B
digital device is 150 uV/m, as measured
at a distance of 10 meters.

(3) The measurement distances shown
in CISPR Pub. 22, including
measurements made in accordance with
this paragraph above 1000 MHz, ara
considered, for the purpose of
§15.31(f}(4) of this part, to be the
measurement distances specified in this

art.
P (4) If the radiated emissions are
measured to demonstrate compliance
with the alternative standards in this
paragraph, compliance must also be
demonstrated with the conducted limits
shown in § 15.107(e).

5. Section 15.207 is amended by
redesignating paragraphs (b) and (c) as
gamgmphs (c) and (d), respectively, and

y adding a new paragraph (b), to read
as follows:

§15.207 Conducted limits.

* & . L] -
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(b) The following option may be

. employed if the conducted emissions
exceed the limits in paragraph (a) of this
section when measured using
instrumentation employing a quasi-peak
detector function: If the level of the
emission measured using the quasi-peak
instrumentation is 6 dB, or more, higher
than the level of the same emission
measured with instrumentation having
an average detector and a 9 kHz
minimum bandwidth, that emission is
considered broadband and the level
obtained with the quasi-peak detector
may be reduced by 13 dB for
comparison to the limits. When
employing this option, the following
conditions shall be observed:

(1) The measuring instrumentation
with the average detector shall employ
a linear IF amplifier.

(2) Care must be taken not to exceed
the dynamic range of the measuring
instrument when measuring an
emission with a low duty cycle.

(3) The test report required for
verification or for an application for a
grant of equipment authorization shall
contain all details supporting the use of
this option.

* ] ] L] -

Federal Communications Commission.
LaVera F. Marshall,

Acting Secretary.

[FR Doc. 93-23887 Filed 9-30-93; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Parts 73 and 74
[DA 83-1159]

Broadcast Services; Editorial
Amendments to the Rules

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: This Order amends agency
regulations to correct certain editorial
errors in the Code of Federal
Regulations and to reflect recent

- changes in the Commission’s Rules in
order to make-these rules as accurate,
current, and efficient as possible.
EFFECTIVE DATE: October 1, 1993,

FOR FURTHER INFORMATION CONTACT:
Rita McDonald, Policy and Rules
Division, Mass Media Bureau (202) 632—
5414.

SUPPLEMENTARY INFORMATION:

_Background/Need for Correction

On October 1, 1993, the Office of the
Federal Register will issue the 1993
Code of Federal Regulations (CFR) for
Title 47. In order to make the new CFR
as accurate possible, we have reviewed

the 1992 edition and identified
outmoded and/or inconsistent
information. Accordingly, this Order
amends the Commission’s Rules to
reflect additional changes to 47 CFR
parts 73 and 74. This Order makes no
substantive changes that impose
additional burdens or remove
provisions relied upon by licenses or
the public. Additionally, we believe that
these revisions will serve the public
interest. This information is amended as
part of the Agency’s oversight function.

These amendments are implemented
by authority delegated by the
Commission to the Chief, Mass Media
Bureau. Because these amendments
only interpret and clarify the existing
language of parts 73 and 74, prior notice
of rule making is not required. 47 CFR
Section 1.412(c). For this same reason,
these amendments may become
effective upon publication in the
Federal Register. 47 CFR Section
1.427(b). Because a general notice of
proposed rule making is not required,
the Regulatory Flexibility Act does not
apply.

List of Subjects in 47 CFR Parts 73 and
74

Radio broadcasting, Television
broadcasting.

PART 73—RADIO BROADCAST
SERVICES

Accordingly, 47 CFR parts 73 and 74
are amended by making the following
corrections: .

1. The authority citation for part 73
continues to read as follows: :

Authority: 47 U.S.C. 154, 303, 334

2. The Alphabetical Index at the end
of Part 73 is amended by adding two
new listings to read as follows:

Alphabetical Index—Part 73

w * * L] w

Hard Look Deficiencies and
Amendments (as modified) (FM)—
73.3522{a)(6)

* ® ~ * ]

Minimum Filing Requirement (FM}—
73.3564(a)

* * * " »

§73.202 [Amended]

3.The Table of Allotments 73.202(b) is
amended by revising the spelling of
*“Owasso” (Michigan) to “Owosso”.

§73.520 [Redesignated as §73.672)

4. Section 73.520 is redesigned as
Section 73.672.

§73.614 [Amended]

5. Section 73.614 is amended by
removing the asterisks at the end of the
first equation following paragraph (b}(1)

§73.682 [Amended]

6. Section 73.682 is amended by
removing Schedule 1.

7. Section 73.1635 is amended by
revising the last sentence in paragraph
(a)(4) to read as follows:

§73.1635 Special temporary
authorizations (STA).

(8) LR A

{4) * * * The permittee or licensee
must demonstrate that any further
extensions requested are necessary and -
that all steps to resume normal
operation are being undertaken in an
expeditions and timely fashion.
L ] L] » L] L ]

8. Section 73.3522(a)(6) is amended
by revising the bracketed information
starting at the fourth sentence to read as
follows:

§73.3522 Amendment of applications.

(8) LR I

(6} * * * [For minimum filing
requirements see § 73.3564(a). Examples
of tender defects appear at 50 FR 19936
at 19945~-46 (May 13, 1985), reprmted
as Appendix D, Report and Order, MM
Docket No. Docket No. 91-347, 7 FCC
Red 5074, 5083-88 (1992). For examples
of acceptance defects see 49 FR
47331.]* * *

L] * * L] *

§73.3545 [Amended]

9. Section 73.3545 is amended by
removing the reference to “'section
325(b)” in the first sentence and adding
*“section 325(c)” in its place.

§73.3555 [Amended]

10. Section 73.3555 is amended by
removing the phrase *“FM commercial
stations” in paragraph (a)(1)(ii) and
adding 2 FM commercial stations” in
its place, and by removing the reference
to “‘a proxy for each data.” in the note
following paragraph (a)(1)(ii) and
adding in its place “‘a proxy for such
data.”

11. Section 73.3564 is amended by
revising the first sentence in paragraph
(a)(2) to read as follows:

§73.3564 Acceptance of applications.

(a) X * *

(2) The application must not omit
more than 3 of the second tier items
specified in Appendix C,. Report and -
Order, MM Docket No. 91-347, 7 FCC
Red 5074, 5081-82 (1992).* * *

» » * L]
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§73.3580 [Amended] .

12. Section 73.3580 is amended by
removing the reference to *‘section
325(b)" in the first sentence of .
paragraph (a)(6), and adding “section
325(c)” in its place.

§75.3594 [Amended]

13. Section 73.3594 is amended by
removing the reference to “section
325(b)"” in the first sentence of
paragraph (a)(2), and adding *‘section
325(c)” in its place.

PART 74—EXPERIMENTAL, -
AUXILIARY, AND SPECIAL '
BROADCAST AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

14. The authority citation for part 74
continues to read as follows: ‘
Authority: Sections 4, 303, 48 Stat. 1066,

as amended, 1082, as amended; 47 U.S.C 154,
303, unless otherwise noted.

§74.602 [Amended]

15, Section 74.602(e) is amended by
moving the reference to “broadcast
network—work entities” and adding
“broadcast network entities” in its
place.

§74.637 [Amended]
16. The table at the end of § 74.637 is

amended by removing the reference to

20" under the column headed

“Maximum authorized bandwidth

{MHz)” and adding 25" under that

same column in its place.

Federal Communications Commission.

Roy J. Stewart.

Chief, Mass Media Bureau. '

[FR Doc. 93-24161 Filed 9-30-93; 8:45 am)

BILLING CODE 6712-01-M

47 CFR Part 80
[PR Docket No. 90-481; FCC 93-411)

Construction, Licensing, and
Operation of Private Land Mobile
Radlo Stations

AGENCY: Federa] Communications
Commission.

ACTION: Final rule; petitions for
reconsideration. }

SUMMARY: The Commission adopted a
Memorandum Opinion and Order .
dealing with petitions for
reconsideration of the Report and Order
in this proceeding. The petitions
addressed various aspects of the Report
and Order primarily relating to the
finder’s preference program, which was
established by the Report and Order.
The Commission also, on its own
motion, modified and clarified certain

of the rules adopted in the Report and

.Order to improve private land mobile

radio services to the public.
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:

_ Peter Daronco, Rules Branch, Private -

Radio Bureau, (202) 632-7125.
SUPPLEMENTARY INFORMATION: Thisis a-
summary of the Commission’s
Memorandum Opinion and Order, PR
Docket No. 80481, FCC 93-411,
adopted August 20, 1993, and released
September 13, 1993, The full text of this

- Commission decision is available for

inspection and copying during normal
business hours in the FCC Dockets
Branch, room 230, 1918 M Street NW,,
Washington, DC. The complete text may
be purchased from the Commission’s
copy contractor, ITS, Inc., 2100 M Street
NW., suite 140, Washington, DC 20037,
telephone {202) 857-3800.

Summary of Memorandum Opinion
and Order ’

. 1, In the Report and Order in PR

" Docket No. 90481, 56 FR 65857

(December 19, 1991), the Commission
modified and clarified various
compliance and licensing rules in the
Private Land Mobile Radio Services.
The Report and Order, in parts pertinent

to the petitions for reconsideration,

established a new “two-month”
database-deletion policy to make
frequencies encumbered by expired
licenses available for reassignment more
rapidly. The Report and Order also
specified that frequency coordinators
may not recommend a channel
associated with an expired license for
an application received before the
Commission made the channel available
by deleting the expired license from the
database. The one exception to this
palicy allowed a coordinator to )
recommend a channel for an application
submitted prior to the deletion of the
license associated with that channel
from the database if the applicant did
not specify a particular channel but
instead relied on the coordinator to
select a channel. The Report and Order
also established a finder’s preference
program to give an incentive to
individuals to assist the Commission in
recovering unused channels. The Report
and Order also sheltered certain public

- safety channels from the finder's ,

program, specified eligibility criteria to
receive a finder’s award, and indicated
that a preference may only be awarded
for identified violations of the
Commission's construction and
operation rules.

2. The Associated Public-Safety
Communications Officers, Inc. (APCO),
the Industrial Telecommunications

Association, Inc. (ITA) and the National
Association ‘of Business and Educational
Radio, Inc. (NABER) petitioned the
Commission to reconsider certain
aspects of the Report and Order.

3.ITA, in its petition for
reconsideration, contends that the
exception for aﬂ)licants not specifying
a channel should be eliminated because
it is unworkable and would be abused

. to the detriment of more diligent

applicants that monitor the
Commission’s database and submit an -
agplication for a specific channel upon
observing that that channel has become
available. On reconsideration, the
Commission granted ITA’s request and
deleted the exception so that all
applications will be treated the same. In
s0 doing, the Commission decided to
allow frequency coordinators to select a
channe] associated with an expired
license for recommendation to the
Commission before the channel is
actually available on the databass,
provided that such coordinator
identifies the call sign of the license that
it expects to be deleted at the time the
Commission receives the application.
The Commission noted, however, that it
will deny any application for a channel
it receives before such channel is
available;.

4. APCO, in its petition for
reconsideration, asks the Commission to
clarify that the finder's preference rules
exempt all public safety channels below
800 MHz vacated by licensees migrating
to 821-824/866-869 MHz channels
pursuant to a Regional Safety Plan. The
Commission declined to adopt APCO's
interpretation but clarified that 821—
824/866-869 MHz channels and public
safety channels below 800 MHz actually
listed in the applicable Regional Plan
are generally exempt from the finder’s

program.

5. ITA also contends that the
Commission should delete the second
public safety-related restriction to the
finder’s program, which provides that
800 MHz Public Safety Pool channels
occupied by Public Safety Pool eligibles
may only be targeted by other 800 MHz
Public Safety Pool eligibles. The
Commission concluded that ITA
presented no new arguments on
reconsideration to warrant changing this
determination. -

6. ITA also asked that the Commission
extend the scope of the finder’s program
to include violations of loading rules by
some 800 MHz stations. The
Commission declined to adopt ITA’s
request at this time because the program
is relatively new and the Commission
would need more experience in
implementing the finder’s program
before extending the scope of the
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program to additional areas. The
Commission also noted that the Report
and Order granted the Private Radio
Bureau authority to extend the program
in the future if it determines that the
burden of additional requests could be
absorbed and the public interest would
be served.

7. ITA and NABER asked the
Commission to clarify whether a
preference award guarantees a
successful finder licensing at a site other
than the target’s. The Commission
clarified that relocation of the
channel(s) or modification of the
operating parameters, such as Effective
Radiated Power, are not part of a
finder’s preference. The Commission,
noting that finders are not applicants,
also rejected NABER's request to require
finders to submit their requests to
frequency coordinatorf{s).

8. The Commission also clarified that
finders cannot target expired licenses
and that a successful finder has 90 days
from the date of its award letter to file
an acceptable application with the
Commission, not a frequency
coordinator. The Commission has also
modified its rules so that (1) nonfeeable
correspondence related to the program
must be addressed to Federal
Communications Commission, Finder’s
Preference Program, 1270 Fairfield
Road, Gettysburg, PA 17325-7245, (2)
finders will generally have one
opportunity to resubmit a request
returned for correction(s), (3) finders
must file with the Commission an
original (flus three copies of the request
and need not serve the target licenses,
and (4) target licensees filing a response
to a finder’s request must file with the
Commission an original and two copies
of its response, and serve a complete
copy on the finder.

Final Regulatory Flexibility Analysis

The Commission prepared a Final.
Regulatory Flexiblity Analysis for the
Report and Order. The rules adopted in
this Memorandum Opinion and Order
will not materially modify the effect of
the instant proceeding on small
businesses.

List of Subjects in 47 CFR Part 90
Administrative practice end

procedure, Radio.

Amendatory Text

Part 90 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 90—PRIVATE LAND MOBILE -
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303 and
332, unless otherwise noted.

2. Section 90.173 is amended by
revising paragraph (k) to read as follows:

§90.173 Policles governing the
assignment of frequencies.
* L] L ] » -

{k) Notwithstanding any other
provisions of this part, any eligible
person may seek a dispositive
preference for a channel assigned on an
exclusive basis in the 220-222 MHz,
470-512 MHz, and 800/900 MHz bands
by submitting information that leads to
the recovery of channels in these bands.
Recovery of such channels must result
from information provided regarding the
failure of existing licensess to comply
with the provisions of §§ 90.155, 90.157,
90.629, 90.631 (e) or (f}, or 90.633 (c) or

(d).

(1) Eligibility for preference. A finder
must be eligible to be a licensee in the
private land mobile radio services and
must be eligible to be licensed in the
Service, Category or Pool, as applicable,
of the channels targeted by its request
on either a primary basis or through
intercategory sharing—except a finder's
preference for 800 MHz Public Safety
Category channels authorized to 800
MHz Public Safety Category licensees
shall only be available to 800 MHz
Public Safety Category e]igibles.

(2) Timeliness of finder’s request and
applicdtion. The Commission shall
dismiss without action all untimely
finder's requests. A preference request
based on a construction or placed-in-
operation violation and filed less than
180 days after the construction deadline
of the target license is considered
untimely. A request targeting a license
under Commission review or
investigation is also considered
untimely. A finder awarded a preference
must file an application for the targeted
channel(s) with the Commission within
90 days of the date the preference is
awarded; the finder shall lose its
preference if it does not timely file and
prosecute such application. Where more
than one finder obtains a preference for
the same channel(s), the Commission
will grant the license to operate on the
channel(s) to one of these applicants
through its random selection
procedures. See § 1.972 of this chapter.
Preferences are not assignable or
transferable except under the sarne
standards provided for involuntary
assignment or transfer of certain
authorizations. See § 1.924(c) of this
chapter.

(3) Contents of request. The finder’s
preference request (the original and
three (3) complete copies) shall be filed

with the appropriate fee at the following
address: Federal Communications
Commission, Feeable Correspondence,
P.O. Box 358305, Pittsburgh, PA 15251~
5305. See § 1.1102(14) of this chapter for
fee requirements (including the use of
fee Form 155). All finder’s program
correspondence not requiring payment
of a fee shall be addressed to: Federal
Communications Commission, Finder’s
Preference Program, 1270 Fairfield
Road, Gettysburg, PA 17325-7245. The
finder shall state that it is requesting a
preference. The request shall contain
detailed information to establish a
prima facie violation including: the

.nams and address of the licensee

allegedly violating the applicable rules;
the licensee’s call sign(s), frequencies,
and the authorized station location(s);
the Commission’s rule(s) that the
licensee is allegedly violating, including
the dates or benchmarks the ?icensee
has failed to meet; and a detailed
statement as to the specific basis for the
finder’s knowledge that the licensee is
violating the rules specified in this
section. All preference requests shall be
in the form of a sworn affidavit or a
declaration dated and subscribed by the
finder and any other declarant as true
and under penalty of perjury as set forth
in § 1.16 of this chapter.

(4) Processing of request. Requests
containing general and conclusory
statements shall be dismissed
summarily; requests that do not state a
prima facie violation shall also be
dismissed. A requsst returned to the
applicant for correction shall be
processed in its original position in the
processing line if the corrected request
is resubmitted to the Commission
within 60 days of the date of the return
notice, If the Commission determines
that a request has met all procedural
requirements and has stated a prima
facie violation, the Commission shall
forward the request to the target
licensee’s address of record for the
subject license and to any “last known
address” provided by the finder. The
target licensee may then file a response;
any such response (an original and two
copies) must be filed within 30 days of
the date of the Commission’s letter
unless such letter specifies a different
time period. The target licensee shall
serve a complete copy of its response on
the finder. See § 1.47 of this chapter.

(5) Consensual preference requests.
The dispositive preference provided for
in this subsection also may%& awarded
to any person who arranges for an
existing licensee to voluntarily request
license cancellation because the
licensee anticipates that it will be
unable to timely construct and place its
licensed facilities in operation. See
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§§ 90,155, 90.629, 90.631 (e) and (),
90.633 {c) and (d). In the instance of
such consensual preference requests,

both the finder and licensee must certify

that they have not and will not give or
receive any direct or indirect
compensation in connection with the
requested license cancellation, and the
finder must assume the former
licensee’s deadline for constructing and
plecing the licensed facility in
operation.

(6) Public safety plans. The
Commission will not accept finders’
preference requests when the channels
sought are those encompassed by the
National Plan for Public Safety {the
821-824/866-869 MHz channels) or are
channels specifically identified in a
Regional Public Safety Plan(s) on file
with the Commission—unless the
preference request is accompanied by a
written statement from the relevant
Regional Planning Committee(s)
indicating that the request is not
inconsistent with the Region’s Public
Safety Plan,

Federal Communications Commission.
William F. Caton, ‘
Acting Secretary.

[FR Doc. 93-23785 Filed 9-30-93; 8:45 am}
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

Natlonal Oceanlc and Atmospheric
Administration

50 CFR Part 301 .
[Docket No. $30219-3069; 1.D. 092493A)

Pacific Halibut Figsherles

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce,

ACTION: Closure of commercial halibut
fishing areas.

SUMMARY: The Assistant Administrator
for Fisheries, NOAA, on behalf of the
International Pacific Halibut
Commission (IPHC), publishes this in-
season action closing certain
commercial halibut fishing areas
gursuam to IPHC regulations approved
y the United States Government to
govern the Pacific halibut fishery. This
action is intended to enhance the
conservation of Pacific halibut stocks in
order to help rebuild and sustain them
at an adequate level in the northern
Pacific Ocean and Bering Sea.
EFFECTIVE DATE: September 22, 1993,
FOR FURTHER INFORMATION CONTACT:
Steven Pennoysr, Regional Director,
National Marine Fisheries Service,

Alaska Region, P.O. Box 21668, Juneau,
Alaska 99802, telephone 907-586—7221;
Rolland A. Schmitten, Regional
Director, National Marine Fisheries
Service, Northwest Region, 7600 Sand
Point Way, NE., Bldg. 1, Seattls, A
Washington 88115, telephone 206-526—
6140; or Donald McCaughran, Executive
Director, International Pacific Halibut
Commission, P.O. Box 95009,

University Station, Seattle, Washington
98195, telephone 206—634-1838.

SUPPLEMENTARY INFORMATION: The IPHC,
under the Convention between the
United States of America and Canada
for the Preservation of the Halibut
Fishery of the Northern Pacific Ocean
and Bering Sea {signed at Ottawa,

Ontario, on March 2, 1953), as amended -

by a Protocol Amending the Convention
(signed at Washington, DC, on March
29, 1979), has issued this in-season
action pursuant to IPHC regulations
governing the Pacific halibut fishery.
The regulations have been approved by
the Secretary of State of the United
States of America (58 FR 17791, April
6, 1993). On behalf of the IPHC, this in-
season action is published in the
Federal Register to provide additional
notice of its effectiveness, and to inform
persons subject to the in-season action
of the restrictions and requirements
established therein.

In-Season Action
1993 Halibut Landing Report No. 16
Areas 2C, 3A, and 3B Closed

The International Pacific Halibut
Commission has determined that the
catch limits for Areas 2C, 3A, and 3B
have been exceeded and these areas are
closed to commercial halibut fishing for
the remainder of 1993, Preliminary
landing estimates for 1993 are as
follows:

Gt | Fisn ings
3]

Asa | iions | period | (millons
of ibs.) of Ibs.)
2C oo 100 | 6/10-11 5.35
9/08-10 5.80
11.15
BA oo 207 er0-11| 1370
9/08-09 9.15
2285
3B oo 65| 6/10-11 4.60
0/08-08| 250
7.10

Area 2B Update

Canadian (Area 2B) halibut landings,
as of September 17, total 9.2 million
pounds from the 10.5 million pound
catch limit. This fishery will continue
until all Individual Vessel Quotas have

been taken, or October 31, whichever is
earlier. :

Area 4E Update

The catch limit for Area 4E is 120,000
pounds. As of September 20, 53,000
havs been taken: 23,000 pounds in the
southeast (Bristol Bay) portion and
30,000 pounds in the northwest (Nelson
Island/Nunivak Island) portion. This
fishery will close when the catch limit
is taken, or October 31, whichever is
earlier,

List of Subjocts in 50 CFR Part 301
Fisheries, Treaties.
Dated: September 27, 1993.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service,

[FR Doc. 93-24112 Filed 9-27-93; 4:57 pm]
BILLING CODE 3510-22-M

50 CFR Part 675
[Docket No. $20944~-2302; 1.D. 092493B])

Groundfish of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Change in observer coverage.

SUMMARY: NMFS requires that all vessels
equal to or greater than 60 feet in length
overall (LOA) and all shoreside
processing facilities accommodate a
NMFS-certified observer while engaged
in fishing for, or receiving groundfish
from, Community Development Quotas
(CDQ) in the Bering Sea and Aleutian
Islands management area (BSAI) during
1993, except catcher vessels delivering
only unsorted codends to observed
motherships. This action is necessary to
monitor each allocated CDQ effectively.
EFFECTIVE DATE: 12 noon, Alaska local
time (A.Lt.), September 30, 1993, until
12 midnight, A.L.t., December 31, 1993,
FOR FURTHER INFORMATION CONTACT:
Martin Loefflad, Resource Management
Specialist, Fisheries Management
Division, NMFS, (807) 5867228,
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by the
Secretary of Commerce according to the
Fishery Management Plan for the
Groundfish fishery of the Bering Sea
and Aleutian Islands Area (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson Fisher{ Conservation and
Management Act. Fishing by U.S.
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vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 675. Requirements for observer
coverage are contained in § 675.25. This
action implements a change in those
coverage requirements as authorized
under §§ 675.25(c)(1)(i) and (c)(2)(i).
The Director of the Alaska Region,
NMFS, is requiring all vessels equal to
or greater than 60 feet LOA end all
shoreside processing facilities to
accommadate a NMFS-certified observer
while engaged in fishing for, or
receiving groundfish from CDQs, except
catcher vessels delivering only unsorted
codends to observed motherships.
Proposal of this change in observer
coverage requirements was published in
the Federal Register (58 FR 45878,
August 31, 1993) requesting public

comment. The public comment period
ended on September 15, 1993, and no
comments were received.

Classification

This action is taken under § 675.25
and is in compliance with E.O. 12201.

The Assistant Administrator for
Fisheries, NOAA, (AA) has determined,
under section 553(d)(3) of the
Administrative Procedure Act, that good
cause exists for waiving the 30-day
delayed effectiveness period for this
rule. CDQ fishing is currently taking

. place without these mandatory coverage
requirements in place. Observer
coverage is needed to provide catch
information used as the basis for
monitoring these quotas. Without the
information this coverage provides,

NMFS will not be able to track CDQ in

a manner that insures the quotas are not
exceeded. Therefore, the AA is waiving
the 30-day delayed effectiveness period
for this rule so that it may be effective
immediately to achieve the desired CDQ
management objective of harvesting
within the allotted quotas.

List of Subjects in 50 CFR Part 675

Fisheries, Reporting and
recordkeeping requirements.
Authority: 16 U.S.C. 1801 et seq.
Dated: September 27, 1993,
David S. Crestin,
Acting Director, Office of Fisheries

Conservation and Management, National
Marine Fisheries Service.

(FR Doc. 93-24118 Filed 9-30-93; 8:45 am])
BILLING CODE 3510-22-M
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Proposed Rules

Federal Register
Vol. 58, No. 189

Friday, October 1, 1993

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participats in the
rule making prior to the adoption of the final
rules.

EXECUTIVE OFFICE OF THE
PRESIDENT

Office of Administration
5 CFR Part 2502

Freedom of Information Act
Regulations

AGENCY: Office of Administration,
Executive Office of the President.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
update the Freedom of Information Act
regulations to reflect changes in the

- current organizational structure and
procedures of the Office of
Administration.

DATES: Comments must be submitted on
or before November 30, 1993.

ADDRESSES: All comments concerning
these proposed regulations should be
addressed to Bruce L. Overton, General
Counsel, Office of Administration,
Executive Office of the President, Old
Executive Office Building, Room 468,
Washington, DC 20503, (202) 395-2273.
FOR FURTHER INFORMATION CONTACT:
Stacia L. Cropper, (202) 395-6963.
SUPPLEMENTARY INFORMATION: The Office
of Administration was created by
Executive Order 12028 and
Reorganization Plan No. 1 of 1977 and
charged with providing administrative
and support services to the Executive
Office of the President.

By this notice, the Office of
Administration is proposing
amendments to 5 CFR part 2502 to
reflect the current structure of the Office
of Administration.

Bruce L. Overton,
General Counsel.

List of Subjects in 5 CFR Part 2502
Courts, Freedom of Information.

PART 2502—AVAILABILITY OF
RECORDS

1. The authority citation for part 2502
continues to read as follows:

Authority: 5 U.S.C. 552, as amended by
Public Law 93-502 and Public Law 99-570.

2. Section 2502.3(a)(2) (i) through (iii)
is revised to read as follows:

§2502.3 Organization and functions.
» * * ® *

(a) *® " *®

(2) Three Deputy Assistant Directors
and their staffs who are responsible for
the following divisions:

(i) General Services

(ii) Information Management

(iii) Resources Management
[ L] L ] * ]

3. Section 2502.5 is revised to read as
follows:

§2502.5 Records of other agencies.
Where a request is for a record that
originated in another agency and that is
also an agency record of the Office of

Administration, the request may be
referred, as appropriate, to the
originating agency for processing, and
the person submitting the request will
be so notified. Any decision made by
that agency with respect to such records
will be honored by the Office of
Administration. Requests for records
that originated in-another agency and
are not agency records of the Office of
Administration will not be referred to
the originating agency.

4. Section 2502.9(b)(5) is revised to
read as follows:

§2502.9 Responses—form and content.
* ® 4 - L]
* " &

(5) A statement that the denial may be
appealed to the Assistant Director of the
Office of Administration within 30 days
of receipt of the denial or partial denial.
L] ® » " »

5. The heading of and paragraphs (a)
through (c) of § 2502.10 are revised to
read as follows: '

§2502.10 Appeais to the Assistant
Director from Initiai denials.

{a) When the General Counsel or his
or her designee has denied a request for
records in whole or in part, the person
meking the request may, within 30 days
of its receipt, appeal the denial to the
Assistant Director of the Office of
Administration. The appeal must be in
writing, addressed to the Assistant
Director, Office of Administration, 725
17th Street NW, Washington, DC 20503
and clearly labeled as a ‘'Freedom of
Information Act Appeal”.

(b) The Assistant Director will act
upon the appeal within 20 workdays of
its receipt. The Assistant Director may
extend the 20 day period of time by any
number of workdays that could have
been claimed and consumed by the
General Counsel or his or her designee
under § 2502.9 but that were not
claimed and consumed in making the
initial determination. The Office of
Administration’s action on an appeal
shall be in writing, signed by the
Assistant Director.

{c) If the decision is in favor of the
person making the request, the Assistant
Director shall order records promptly
made available to the person making the
request.

L] *® » L] L4

6. Section 2502,31 is revised to read
as follows:

§2502.31 Production prohlbited unless
approved by the Assistant Director.
~ No employee or former employee of
the Office of Administration shall, in
response to a demand of a court or other
authority, produce any material :
contained in the files of the Office of
Administration or disclose any
information or produce any material
acquired as part of the performance of
his or official status without the prior
approval of the Assistant Director.

7. Section 2502.32 is revised to read
as follows:

§2502.32 Procedure in the sventof a
demand for disclosure.

{a) Whenever a demand is made upon
an employee or former employee of the
Office of Administration for the
production of material or the disclosure
of information described in § 2502.31,
he or she shall immediately notify the
Assistant Director. If possible, the
Assistant Director shall be notified
before the employee or former employee
concerned replies to or appears before
the court or other authority.

(b) If a response to the demand is
required before instructions from the

" Assistant Director are received, an

attorney designated for that purpose by
the Office of Administration shall
appear with the employee or former
employee upon whom the demand has
been made, and shall furnish the court
or other authority with a copy of the
regulations contained in this part and
inform the court or other authority that

the demand has been or is being, as the



51256

Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

case may be, referred for prompt
consideration by the Assistant Director.
The court or other authority shall be
requested respectfully to stay the
demand pending receipt of the
requested instructions from the
Assistant Director.

8. Section 2502.33 is revised to read
as follows: .

§2502.33 Procedure in the event of an
adverse ruling.

If the court or other authority declines
to stay the effect of the demand in
response to a request made in
accordance with § 2502.32(b) pending
receipt of instructions from the
Assistant Director, or if the court or
other authority rules that the demand
must be complied with irrespective of
the instruction from the Assistant
Director not to produce the material or
disclose the information sought, the '
employee or former employee upon
whom the demand has been made shall
respectfully decline to comply with the
demand. (United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951)).

(FR Doc. 93-24002 Filed 9-30-93; 8:45 am]
BILLING CODE 3115-01-M

5 CFR Part 2504

Privacy Act Regulations

AGENCY: Office of Administration,
Executive Office of the President.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
update regulations to reflect changes in
handling requests and record keeping
procedures under the Privacy Act.

DATES: Comments must be submitted on
or before November 30, 1993.

ADDRESS: All comments concerning
these proposed regulations should be
addressed to Bruce L. Overton, General
Counsel, Office of Administration,
Executive Office of the President, Old

- Executive Office Building, Room 468,
Washington, DC 20503, (202) 395-2273.

FOR FURTHER INFORMATION CONTACT:
Stacia L. Cropper, (202) 395-6963.

SUPPLEMENTARY INFORMATION: The Office
of Administration was created by
Executive Order 12028 and
Reorganization Plan No. 1 of 1977 and
charged with providing administrative
support and services to the Executive
Office of the President (EOP).

By this notice, the Office of
Administration is proposing
amendments to 5 CFR part 2504 to

reflect the current structure of the Office

of Administration.
Bruce L. Overton,
General Counsel.

List of Subjects in 5 CFR Part 2504
Privacy.

PART 2504—PRIVACY ACT
REGULATIONS

1. The authority citation for part 2504
continues to read as follows:

Authority: 5 U.S.C. 552a.

2. Section 2504.2(d) is revised to read
as follows: '

§2504.2 Definitions.
* * * L L]

(d) Record means any item collection
or grouping of information about an
individual that is maintained by the
Office, including but not limited to
education, financial transactions,
medical history, and criminal or
employment history and that contains
the individual’s name, identifying
number, symbol, or other identifiers
assigned to the individual, such as a
finger or voice print or photography.
Record does not include computer files
associated with an individual
employee’s computer account and not
systematically maintained by the
agency.

] L ] * L] *

3. Section 2504.16 (a) and {c) are

revised to read as follows:

§2504.16 Appeals process.

(a) Within 20 work days of receiving
the request for review, a review group
composed of the Privacy Act Officer, the
General Counsel and the Official having
operational control over the record, will -
propose a determination on the appeal
for the Assistant Director’s final
decision, If a final determination cannot
be made in 20 days, the requestor will
be informed of the reasons for the delay
and the date on which a final decision
can be expected. Such extensions are
unusual and should not exceed an
additional 30 work days.

® N *

(c) If the initial denial of a request to
amend a record is reversed, the Office
will correct the record as requested and
advise the individual of the correction.
I the original decision is upheld, the
requestor will be so advised and
informed in writing of the right to
judicial review pursuant to 5 U.S.C.
552(a)(g). In addition, the requestor will
be advised of his (or her) right to file a
concise statement of disagreement with
the Assistant Director. The statement of
disagreement should include an
explanation of why the requestor

believes the record is inaccurate,
irrelevant, untimely, or incomplete. The
Assistant Director shall maintain the
statement of disagreement with the
disputed record, and shall include a
copy of the statement of disagreement in
any disclosure of the record. .
Additionally, the Privacy Act Officer
shall provide a copy of the statement of
disagreement to any person or agency to
whom the record has been disclosed, if
the disclosure was made pursuant to
§2504.10 (5 U.S.C. 552(a)(c)).

4. Section 2504.17 (b) through (d) is
revised to read as follows:

§2504.17 Fees.

* * L] * L]

(b) Records will be photocopied for
15¢ per page for four pages or more
(except for paragraphs (a)(1), (2), (3),
and (4) of this section). If the record is
larger than 8v.x14 inches, the fee will
be the cost of reproducing the record
through Government or commercial
sources.

(c) Fees shall be paid in full prior to
issuance of requested copies. Payment
shall be by personal check or money
order payable to the Treasurer of the
United States, and mailed or delivered
to the Executive Secretary, Office of
Administration, 725 17th Street, NW.,
Washington, DC 20503.

(d) The Privacy Act Officer may waive
the fee if: (1) The cost of collecting the
fee exceeds the amount collected; or (2)
The production of the copies at no
charge is in the best interest of the
government.

* - L] * *

" '|FR Doc. 93-24003 Filed 9-30-93; 8:45 am}

BILLING CODE 3115-01-M

DEPARTMENT OF TRANSPORTATION -
Federal Aviation Administration

14 CFRPant 71

[Airspace Docket No. 93-ANM-21]
Proposed Amendment to Class E
Airspace; Blanding, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking,

SUMMARY: This proposed rule would
amend the Blanding, Utah, Class E
Airspace to accommodate a new
instrument approach procedure and
missed approach holding pattern at
Blanding Municipal Airport, Blanding,
Utah. Airspace reclassification, in effect
as of September 16, 1993, has
discontinued the use of the term
“transition area,” replacing it with the
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designation “Class E airspace.” The area
"would be depicted on aeronautical

- charts for pilots.

DATES: Comments must be received on
or before November 15, 1993.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 93—-ANM-21, 1601 Lind
Avenue SW., Renton, Washington
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
James Riley, ANM-537, Federal
Aviation Administration, Docket No.
93-ANM-21, 1601 Lind Avenue SW.,
Renton, Washington 98055~4056,
Telephone (206) 227-2537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested-parties are invited to .
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they desire. Comments
that provide the factual basis supporting
the views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
 and energy-related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
*“Comments to Airspace Docket No, 93—
ANM-21." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
prgﬁu&ed rule. The proposal contained

is notice may be changed in light
of comments received. All comments
submitted will be available for
examination at the address listed above
both before an after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s.

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)

by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue SW., Renton, Washington
98055—4056. Communications must

. identify the notice number of this

NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Blanding,
Utah, to accommodate a new instrument
approach procedure and missed
approach holding pattern a Blanding
Municipal Airport. The area would be
depicted on aeronautical charts for pilot
reference. Airspace reclassification, in
effect as of September 16, 1993, has
discontinued the use of the term
“transition area,” and airspace
extending upward from 700 feet or more
above.the surface of the earth is now
Class E airspace. The coordinates for
this airspace docket are based on North
American Datum 83. Class E airspace
designations for airspace areas

extending upward from 700 feet or more

above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298, July 6, 1993). The
Class E designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT

'. Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregomg the
Federal Aviation Administration
proposes to amend 14 CFR part 71 a<
follows:

PART 71—[AMENDED] _

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1345(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69. .

§71.1 [Amended])

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspuce areas
extending upward from 700 feet or mare
above the surface of the earth.

* * * * %

ANM UT E5 Blanding, UT [Revised)

Blanding Mumcxpal Airport, UT

(Lat. 37°4’59” N, Long. 109°29'00" W)
Blanding NDB ©~ -

(Lat. 37°31°03” N, Long. 109°29" 34" w)
Dove Creek VORTAC

(Lat. 37°48°32” N, Lang. 108°55'53” W)

The airspace extending upward from 700
feet above the surface within a 5.3-mile
radius of the Blanding Municipal Airport,
and within 5 miles east and 3.1 miles west
of the 188 degree bearing from the Blanding
NDB extending from the 5.3-mile radius to
10.1 miles,south of the NDB; that airspace
extending upward from 1,200 feet above the
surface within 8.3 miles east and 5 miles
west of the 188 and G08 degree bearings from
the Blanding NDB extending from 16.1 miles .
south to 6.1 miles north of the NDB, and
within 4.3 miles each side of a direct line
between the Blanding NDB and the Dove
Creck VORTAC.

* * * * *

Issued in Seattle, Washington, on
September 14, 1993.

Temple H, lohnsoh. Jr.,

Manager, Air Traffic Division.

[FR Doc. 93-24148 Filed 9-30-93; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 93-ANM-29)

Proposed Amendment to Class E
Airspace; Moab, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend the Moab, Utah, Class E Airspace
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to accomodate a new instrument
approach procedure at Canyonlands
Field Airport, Moab, Utah. Airspace
reclassification, in effect as of
September 16, 1993, has discontinued
the use of the term “transition area,”
replacing it with the designation “Class
E airspace.” The area would be depicted
on aeronautical charts for pilots.

DATES: Comments must be received on
or before November 15, 1993.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 93—-ANM-26, 1601 Lind
Avenue SW., Renton, Washington,
98055-—4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
James Riley, ANM-537, Federal
Aviation Administration, Docket No.
93-ANM-29, 1601 Lind Avenue SW,,
Renton, Washington 98055—4056,
Telephone (206) 227-2537.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishjng the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 93—
ANM-29.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination at the address listed above
both before and after the closing date for
comments. A report summarizing each

substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.
Availability NPRM’s

-Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue SW., Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’S should also request a copy of
Advisory Circular No. 11-2A, which

- describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Moab, Utah,
to accommodate a new instrument
approach procedure at Canyonlands
Field Airport. Airspace reclassification,
in effect as of September 16, 1993, has
discontinued the use of the term
“transition area,” and airspace
extending upward from 700 feet or more
above the surface of the earth is now
Class E airspace. The area would be
depicted on aeronautical charts for pilot
reference. The coordinates for this
airspace docket are based on North
American Datum 83. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298, July 6, 1993). The
Class E airspace designation listed in
this document would be published
subsequently in the Order.

The FAA: has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “major rule” under
Executive Order 12291; (2} is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)

- does not warrant preparation of a

regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—{AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended])

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

® B * * ®

ANM UT E5 Moab, UT [Revised]

Canyonlands Field Airport, UT

(Lat. 38°45°18"”N, Long. 109°45'17"W)
Moab VOR/DME

(Lat. 38°45°22"N, Long. 109°44'58"W)

That airspace extending upward from 700
feet above the surface within an 8.7-mile
radius of the Canyonlands Field Airport, and
within 6.1 miles northeast and 8.7 miles
southwest of the Moab VOR/DME 301° radial
extending from the 8.7-mile radius to 16.1
miles northwest of the airport and within 2
miles each side of the 040° bearing from
Canyonlands Field Airport extending from
the 8.7-mile radius to 10 miies northeast of
the airport; that airspace extending upward
from 1,200 feet above the surface bounded on
the north by V-134, on the east by V-391, on
the south by V-244, and on the west by V-
208, excluding the Price Carbon County
Airport, Utah, and the Grand Junction,
Walker Field, Co. Class E Airspace Areas and
all Federal airways.
* * * L 4 *

Issued in Seattle, Washington, on
September 14, 1993.
Temple H. Johnson, Jr.,
Manager, Air Traffic Division.
[FR Doc. 93-24147 Filed 9-30-93; 8:45 am|
BILLING CODE 4910-13-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM83-24-000]

Revision of Fuel Cost Adjustment
Clause Regulation Relating to Fuel
Purchases From Company-Owned or
Controlled Source; A Notice of
Proposed Rulemaking

September 24, 1993.

AGENCY: Federal Energy Regulatory
Commission, Energy.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
proposing to amend its regulations to
state that where a regulatory body has
jurisdiction over the price of fuel
purchased by a utility from a company-
owned or company-controlled source,
and exercises that jurisdiction to
approve such price, the Commission
will presume, subject to rebuttal, that
the cost of fuel so purchased is
reasonable and includable in the fuel
adjustment clause.

DATES: An original and 14 copies of the
written comments on this proposed rule
change must be filed with the
Commission by November 1, 1993. All
comments should reference Docket No.
RM93-24-000.

ADDRESSES: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Wayne W. Miller, Federal Energy
Regulatory Commission, Office of the
General Counsel, 825 North Capitol
Street, NE., Washington, DC 20426,
(202) 208-0466. _

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in room
3104, 941 North Capitol Street, NE.,
Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300, 1200, or 2400 bps,
full duplex, no parity, 8 data bits and 1

stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208-1781. The
full text of this document will be
available on CIPS for 30 days from the
date of issuance. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in room 3104,
941 North Capitol Street, NE,,
Washington, DC 20426.

I. Introduction
The Federal Energy Regulatory

Commission (Commission) is proposing -

to revise 18 CFR 35.14(a)(7) to make
clear that where a regulatory body has
jurisdiction over the price of fuel .
purchased by a utility from a company-
owned or controlled source, and
exercises that jurisdiction to approve
such price, the cost of fuel so purchased
shall be presumed, subject to rebuttal
(rather than conclusively “deemed”), to
be reasonable and includable in the fuel
cost adjustment clause.

I1. Public Reporting Burden

This proposed rule, if adopted, will
not have an impact on the reporting
burden or the information collection
requirements of this regulatory section.
These requirements were previously
submitted to the Office of Management
and Budget and assigned control
number 1902-0096.

Interested persons may send
comments regarding this collection of
information to the Federal Energy
Regulatory Commission, 941 North
Capitol Street, NE., Washington, DC
20426 [Attention: Michael Miller, (202)
208-1415]; and to the Office of
Management and Budget, Washington,
DC 20503 [Attention: Desk Officer for
the Federal Energy Regulatory
Commission].

111. Discussion

A. Section 35.14(a)(7)

Section 35.14(a)(7) addresses
contracts governing utilities’ purchases
of fuel from company-owned or -
controlled suppliers and the recovery of
the costs of the fuel in the fuel cost
adjustment clause. It provides, in
pertinent part, that where the utility
purchases fuel from a company-owned
or controlled source, the price of which
is subject to the jurisdiction of a
regulatory body, such cost shall be
*“deemed” to be reasonable and
includable in the fuel cost adjustment
clause.

B. The Ohio Power Proceeding

On remand from the Supreme Court
in Arcadia v. Ohio Power Company, 111
S. Ct. 415 (1990), the DC Circuit, in Ohio

Power Company v. FERC, 954 F.2d 779
(DC Cir.), cert. denied, 113 S. Ct. 483
(1992) (Ohio Power), held, inter alia,
that § 35.14(a)(7) establishes a
conclusive presumption that the price
for an inter-affiliate fuel purchase
subject to the jurisdiction of a regulatory
body is just and reasonable and,
accordingly, cannot be upset by the
Commission. In analyzing the meaning
of § 35.14(a)(7), the court focused on the
meaning of the word *“deemed,” finding
that it establishes a conclusive
presumption regarding the
reasonableness of an inter-affiliate fuel
price subject to another regulatory
body’s jurisdiction. The court rejected
the Commission’s position that the word
“deemed” sets only a rebuttable
presumption. Thus, according to the
court, the Commission must accept as
reasonable and conclusively lawful -
whatever price the other regulatory
body approves for an inter-affiliate fuel
purchase transaction.?

C. The Need to Revise § 35.14(a)(7) in
Light of the Ohio Power Proceeding

In light of Ohio Power, the
Commission believes it is necessary to
amend § 35.14(a)(7) to state that when a
regulatory body has jurisdiction over the
price of fuel purchased by a utility from
a company-owned or controlled source
and exercises that )unsdlcuon by
approving such price, such cost shall be
“presumed, subject to rebuttal” (rather
than conclusively *“deemed”), to be
reasonable and includable in the fuel
cost adjustment clause.

Even if the standards of review of
other regulatory bodies were identical to
those of this Commission, and even if a
detailed review was made by such a
body,2 the Commission has an

1 The DC Circuit also determined that Congiess,
in section 13(b) of the Public Utility Holding
Company Act of 1935 (PUHCA): (1] authorized the
Securities and Exchange Commission (SEC} to
review the price of inter-affiliate fuel purchases
among members of a registered public utility
holding company system; and (2) barred the
Commission from altering that SEC-reviewed price
pursuant to its “just and reasonable” ratemaking
authority under the Federal Power Act (FPA). 954
F.2d at 784-86. The court found that the SEC-
approved price acts as both a ceiling and a floor for
the price of affiliate fuel. Id. at 782-85.

2Section 35.14(a)(7), as presently promulgated
and interpreted by the court, provides for a
presumption of reasonableness to attach whenever
the price of the fuel “is subject to the jurisdiction
ofa regulatory body.” The regulanon does not
require that the standard of review applied by that
regulatory body be the “just and reasonable”
standard of the FPA. Likewise, the regulation does
not require that the regulatory body conduct a
particular review or, indeed, conduct any review at

. all. So long as the price of fuel is merely subject

to the regulatory bedy’s jurisdiction, the regulation
provides for a conclusive presumption of
reasonableness § 35.14(a)(?) to provide that only if:

. Continued
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independent obligation under sections
205(a) and 206(a) of the FPA 3 to ensure
“that rates are ‘‘just and reasonable.”
This obligation requires the Commission
to independently review rates subject to
its jurisdiction to ensure that they are
“just and reasonable.” While the
Commission can give deference to
decisions of another regulatory body
and still fulfill its statutory obligation, it
cannot in effect delegate its
jurisdictional responsibilities to others.
In addition, the Commission must
exercise greater regulatory scrutiny
when affiliate fuel costs are at issue;
-while there may be a presumption of
reasonableness as to costs incurred in
arm’s-length bargaining, there is no such
presumption of reasonableness as to
affiliate costs. See, e.g., 954 F.2d at 785
(referring to economic incentive for
associated companies to pass through
inflated costs for goods); accord, €.g.,
Philadelphia Electric Company, 58
FERC 161,060 at 61,134 (1992} (noting
that in recent orders the Commission_
explained that an affiliated relationship
between buyers and sellers raises
Fotential for self-dealing and other
orms of abuse); Louisiana Public
Service Commission v. Arkansas Power
& Light Company, et al., 44 FERC
161,392 at 62,269 (1988) (agresment
between affiliated entities cannotbe
presumed to be as fair as compared to
‘agreements between independent
entities); Public Service Co. of New
Mexico, Opinion No. 133, 17 FERC
961,123 at 61,245 (1981), order on reh’g,
Opinion No. 133—-A, 18 FERC §61,036
(1982), aff'd in relevant part, 832 F.2d
1201, 1213 (10th Cir. 1987) (affiliate
coal purchases deserve “special
scrutiny"); Louisville Hydro-Electric Co.,
1 FPC 130, 133, 135-36, 139—42 (1933),
t‘de, 129 F.2d 126 (6th Cir. 1942), cert.
enied, 318 U.S. 761 (1943) (no arm’s-
length bargaining or independence of
action is present in affiliate transactions,
and as a consequence affiliate

{a) A regulatory body has jurisdiction over the price
of fuel purchased by a utility from a company-
owned or controlled source; and (b) that regulatory
body approves such price, will a rebuttable
presumption of reasonablenaess attach.

316 U.S.C. 824d(a) and 8246(a).

4 Additionally, the regulation at present is not
limited to a particular regulatory body, and thus
extends not only to the SEC but to state
commissions and other, local regulatory bodies as
well; that is, so long as either the SEC, or a state
commission, or a local regulatory body has
jurisdiction over the price of the fuel, the
conclusive presumption of resonableness would
attach. In this regard, we also note that the
regulation is silent as to what happens if two
regulatory bodies (e.g., the SEC and a state
commission, or two state commissions) have
jurisdiction and reach different conclusions as to
tho reasonableness of the price; the regulation does
not identify which of the two regulatory bodies, if
either, would bind the Commission.

transactions deserve special scrutiny);
cf. Western Distributing Company v.
Public Service Comm’n of Kansas. 285
U.S. 119, 124-25 (1932). Thus, the

. Commission believes that § 35.14(a)(7)

should be amended to provide that for

_ affiliate transactions the presumption of

reasonableness provided for by the
regulation is merely rebuttable and is
not conclusive.

Amending § 35.14(a)(7) is also
consistent with the Commission’s
mandate under section 205(f) of the
FPA 3 to undertake review of automatic
adjustment clauses, including fuel cost
adjustment clauses, to ensure

" “gconomical purchase and use of fuel.”

Given an express Congressional

“ mandate to ensure ‘‘economical

purchase and use of fuel,” the
Commission believes § 35.14{(a)(7)

“should be amended to eliminate what -
‘otherwise would be an absolute bar to

Commission inquiry into affiliate fuel

“prices.®

In sum, by amending § 35.14(a)(7) to

‘clearly specify that, where another
regulatory body has jurisdiction over
.affiliate fuel costs and approves such

costs, there will be a rebuttable
presumption of reasonableness of
affiliate fuel costs, rather than a
conclusive presumption, the
Commission is making clear that it has
no intention of abdicating its regulato:
responsibilities under sections 205 an
206 of the FPA.”

IV. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be

516 U.S.C. 824d(f).

¢ Such an amendment is also consistent with the
Commission’s longstanding position, reiterated as
recently as Louisiana Power and Light Company,
Opinion No. 366, 57 FERC 161,101 at 61,388-89
(1991), that even though costs may be passed _
through a fuel cost adjustment clause, they
nevertheless remain open to later scrutiny. Accord,
e.g., Boston Edison Company v. FERC, 856 F.2d
361, 370 (1st Cir. 1988); Southern California Edison
Company v. FERC, 805 F.2d 1068, 1070-72 (D.C.
Cir. 1986); Boston Edison Company, Opinion No.
376, 61 FERC 161,026 at 61,145 & n.103 (1992);
Alamito Company, 33 FERC 161,286 at 61,574
(1985); Appalachian Power Company, 23 FERC
161,032 at 61,088 (1983).

7' The Commission recently stated, in Municipal
Resale Service Customers v. Ohio Power Company,
64 FERC 161,034 at 61,334-35 (1993), that other
bars to Commission review of the reasonableness of
rates that reflect affiliate fuel costs exist in
particular circumstances. Amending § 35.14(a)(7) is
thus not sufficient to overcome, for example, the DC
Circuit’s other (and more far-reaching) holding in
Ohio Power that Congress, in authorizing the SEC
under PUHCA to review affiliate fuel prices, acted
to constrain this Commission from effectively
altering such prices under its “just and reasonable”
ratemaking authority. See supra note 1.
Nevertheless, while we cannot remove all bars, we
can and should remove those bars that are within
our ability to remove.

prepared for any Commission action
that may have a significant adverse
effect on the human environment.s The
Commission has categorically excluded
certain actions from this requirement as
not having a significant effect on the
human environment—such as electric
rate filings under sections 205 and 206
of the FPA and the establishment of just
and reasonable rates.s The praposed
rule involves such matters. Accordingly,
no environmental consideration is
necessary.

V. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act1o
requires rulemakings to either contain a
description and analysis of the impact
the proposed rule will have on small
entities or a certification that the rule
will not have a substantial economic
impact on a substantial number of small.
entities. Most public utilities to whom
the proposed rule would apply do not
fall within the definition of small entity.
Consequently, the Commission certifies
that this proposed rule will not have “a
significant economic impact on a
substantial number of small entities.”

V1. Information Collection Statement

The Office of Management and
Budget’s (OMB) regulations 11 require
that OMB approve certain information
collection requirements imposed by an
agency. This proposed rule neither
contains new information collection
requirements nor significantly modifies
any existing information collection
requirements in part 35; therefors, it is
not subject to OMB approval. However,
the Commission will submit a copy of
this proposed rule to OMB for .
information purposes only.

Interested persons may sen
comments regarding collection of
information to the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426 [Attention: Michael Miller, (202}
208-1415); and to the Office of
Management and Budget, Washington,
DC 20503 [Attention: Desk Officer for
the Federal Energy Regulatory
Commission).

VII. Public Comment Procedures

The Commission invites interested
persons to submit written comments on
the matters addressed in this Notice of
Proposed Rulemaking. An original and

8 Regulations Implementing the National
Environmental Policy Act, 52 FR 47987 (Dec. 17,
1987), FERC Stats. & Regs., Regulations Preambles
1986-90 1 30,783 (1987).

»18 CFR 380.4{a)(186).

105 U.S.C. 601-612.

15 CFR 1320.13.
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14 copies of the comments must be filed
with the Commission no later than
November 1, 1993. Comments should be
submitted to the Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, and should refer
to Docket No. RM93-24-000.

All written comments will be placed
in the Commission’s public files and
will be available for inspection in the
Commission’s Public Reference Room at
941 North Capitol Street NE.,
Washington, DC 20426, during regular
business hours.

List of Subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
- Reporting and recordkeeping
requirements.

In consideration of the foregoing, the
Commission proposes to amend part 35,
chapter I, Title 18, Code of Federal
Regulations, as set forth below.

PART 35—FILING OF RATE
SCHEDULES

1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2. Section 35.14 is amended by
revising the second sentence of
paragraph (a)(7) to read as follows:

§35.14 Fuel cost and purchased economic
power adjustment clauses.

(a)'t'ﬁ

(7) * * * Where the utility purchases
fuel from a company-owned or
controlled source, the price of which is
subject to the jurisdiction of a regulatory

“body, and where the price of such fuel
has been approved by that regulatory
body, such costs shall be presumed,
subject to rebuttal, to be reasonable and
includable in the adjustment
clause.* * *

x ~ 4 L 4 »
By direction of the Commission.
Lois D. Cashell,
Secretary.
[FR Doc. 93-24169 Filed 9-30-93; 8:45 am)
BILLING CODE 6717-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR Parts 905 and 990

[Docket No. R-93-1681; FR-2071-P-
01] :

RIN 2577-AA99

Low-Income Public Housing;
Pertormance Funding System: Cooling
Degree Days

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule
implements Section 508 of the
Cranston-Gonzalez National Affordable
Housing Act requires that the Secretary
of HUD include a cooling degree day
adjustment factor in determining the
component of subsidy eligibility relating
to utility consumption under the
Performance Funding System. The Act
further provides that the method by
which a cooling degree day adjustment
factor is included shall be identical to
the method by which the heating degree .
day factor is included.

DATES: Comments must be received by
November 30, 1993 to assure their
consideration.

ADDRESSES: Interested persons are
invited to submit written comments
regarding this proposed rule to the
Office of the General Counsel, Rules
Docket Clerk, room 10276, Department
of Housing and Urban Development,
451 Seventh Street SW., Washington,
DC 20410. Comments should refer to the
above docket number and title. A copy
of each comment submitted will be
available for public inspection and
copying during regular business hours
in room 10276.

FOR FURTHER INFORMATION CONTACT: For
information concerning part 990, Mr.
John T. Comerford, Director, Financial
Management Division, Office of
Assisted Housing, Public and Indian
Housing, room 4212, U.S. Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington DC
20410, telephone (202) 708-1872.

For information concerning part 905,
Mr. Dominic Nessi, Director, Office of
Native American Programs, room 4140,
U.S. Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington DC 20410, telephone (202)
708-1015.

‘Hearing or speech impaired
individuals may call HUD's TDD

number, {202) 708-0850. [These
telephone numbers are not toll-free.]

SUPPLEMENTARY INFORMATION:
1. Paperwork Reduction Statement

The information collection
requirements contained in this proposed

- rule have been submitted to the Office

of Management and Budget for review
under the Paperwork Reduction Act of
1980. Information on the estimated
public reporting burden is provided in
section IV. H. Comments regarding this
burden or any other aspect of this
collection of information, including

" suggestions for reducing this burden,

should be sent to the U.S. Department
of Housing and Urban Development,
Rules Docket Clerk, 451 Seventh Street
SW., room 10276, Washington DC

- 20410; and to the Office of Information

and Regulatory Affairs, Office of
Management and Budget, Washington
DC 20503.

I1. Statutory Requirement

Section 508 of the Cranston-Gonzalez
National Affordable Housing Act of
1990 (104 Stat. 4187) directs the
Department to include a cooling degree
day adjustment factor to utility
consumption in the Performance
Funding System (PFS). The Act goes on
to state that, “The method by whicha

" cooling degree day adjustment factor is

included shall be identical to the
method by which the heating degree day
adjustment factor is included.” .

Consistent with the explicit policy
stated in the statute, this proposed rule
contains a literal implementation of the
statutory language. However, the
Department is concerned that its
implementation of this provision raises
some basic questions and could create
some major distortions in the funding
system. Because of this, it has been
determined appropriate to open a
discussion of policy alternatives in this
Notice of Proposed Rulemaking and to
invite public comment on the issues
surrounding implementation of this
statutory provision. '

Because of the potential importance of
this change, and because the
Department is aware that there are
additional factors to consider in

-calculating cooling load and cost other

than ambient temperatures, this
Preamble describes three alternate
scenarios for addressing the issue of
heating and cooling degree day
adjustment in the PFS formula. We are
inviting public comment on these
alternate approaches or suggestions of
additional alternatives in anticipation of
further rulemaking in the future. The
Department will review any public
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comments received in response to this
invitation in the context of developin,
a Final Rule and subsequent handgooi
instructions.

I, Background

First, it is necessary to describe how
the heating degree day (HDD) factor
works under the current regulation.

At the beginning of the year, the PFS
uses a Housing Agency’s (HA's) average
consumption for a specified three year
period as the best estimate of
consumption in the coming year. At the
end of the year thers is a 50/50 sharing
with the Department of the cost of
savings of any consumption over or
below this estimate. This builds in an
incentive to decrease consumption
because HAs get to keep half of the
savings, and protects HAs from the full
imfact of increases in consumption.
Before the 50/50 calculation is made,
the sstimated full consumption of any
meter measuring a utility that is used for
heat is adjusted to reflect the difference
in heating degree days between the
three years used in the estimate and the
actual] heating degree days in the year
which has just snded.

In developing the current system, the
Department elected to require HAsto -
adjust the full constumption of each
meter used to measure a utility that
supplies heat. An alternate way to
design the adjustment would be to take
the consumption of any meter supplying
both heating and other services and
isolating or estimating the amount of
consumption attributable to heating and
performing the HDD adjustment on that
portion. This is possible to do meter by
meter. An engineer could look at the
month by month slectric consumption

into account against imposing

where a project is heated with

for lighting, appliances, and/or air
conditioning.

to the electric consumption in

be reduced by ten percent. We are

many more cases of over or under

cooling is far more

services.

IV. Proposed Rule

The proposed rule would amend

Utilities Expense Level), and
§§905.730(c) and 990.110(c)
(Adjustments to Utilities Expense

De Day (CDD) adjustment to

of a project, the heating degree days or  Day adjustment currently applied to the

cooling degree days for each month, and utilities used for space heating. ,

estimate how much of the electric In developing this proposed rule, the

consumption in the winter months, was Department has struggled to design a

used to supply heat. cooling degree day adjustment that
While this would be possible, it would be both equitable and

would be administratively burdensome
to require HAs and Field Offices to do -

design of the PFS has been an attempt
to balance taking detailed HA factors

administrative complexity. The current
system fits exactly in all cases where a
separate meter exists for the heating
system, and where oil or steam is used
to heat. It has a less accurate fit in cases
where a meter measures gas used for
heat in combination with hot water and/
or cooking. It has the worst fit in casss

electricity and the same meter is used

A literal interpretation of statutory
language on cooling degree days poses
a potential problem in that the cooling
degree day adjustment will be applied
ost all
cases. This means that if a summer is
ten percent cooler than the years in the
rolling base, the total estimated annual
electric consumption far the meter will

concerned that there are likely to be

adjustment with cooling degree days

than with heating dﬁﬁree days because
ike

ly to be supplied
from a metsr which also supplies other

§§ 905.102 and 990.102 {Definitions),
’§§ 907.715 and 990.107 (Computation of

Level), in order to apply a Cooli.nsm

utilities used for air conditioning, which
will be identical to the Heating Degree

administratively feasible. We explored
several alternative approaches and we

approaches to implementing a cooling
degree day factor adjustment. Comments

and suggestions on these or any other

approaches thet comply with the
statutory language are invited. The

proposed rule embodies the first

approach.

1. Implement cooling degree day
adjustment exactly like the heating
degree day adjustment. While this is
explicitly consistent with statutory
direction and administratively feasible
to apply, it creates distortions in
funding for HAs that provide air
conditioning from the same meter that
supplies lighting and appliances.

For example, an HA that has one
meter to measure its electric
consumption, in a project in which
there is air conditioning, would adjust
the total consumption of this meter by
the difference in CDDs between the year
that has just ended and the average

CDDs for the rolling base period. This
would be true even if there were only
a few window air conditioning units in

the project. This meter measures electric
consumption used for appliances and
lighting in addition to air conditioning.
The following table shows what '

happens under the current PFS, and
under this proposal, when the CDDs for
a year are 10 percent higher or lower

than those in the rolling base period.
For purposes of this example, we have
assumed that the actual impact of the 10

percent variation in weather on HA
consumption was on three months of

the year. As previously explained, the
year end adjustment allows HAs to keep
half of the savings due to actual
consumption. lower than the adjusted
rolling base and does not fund HAs for
half of the increased consumption due
to actual consumption higher than the
adjusted rolling base. The table shows

that the impact of applying the CDD
change factor to the total consumption

of a meter when only a portion of the
meter’s consumption is for cooling

something like this for each meter used recognize that there are difficulties could result in a substantial distortion
to supply more than heat. The whole inherent in all of the following of the funding levels for an HA.
CDD season as compared to rofing base 10 percent colder 10 percent warmer
Current Pro Current
Regulation PFS e PFS P
Rolling Base X 3000 KWH | 3000 KWH | 3000 KWH | 3000 KWH
Rolling Base adjusted for CDD Change Factor NA 2700 KWH | NA 3300 KWH
Actual Consumption 2925 KWH | 2925 KWH | 3075 KWH | 3075 KWH
PFS Year-End Adjustment [V2 of difference between Rolling Base (adjusted if appticable) and Actual Consumption}:
37.5 KWH 112.5 KWH

HA funded for higher levei of consumption than actually sxperenced
HA actual consumption not fundad by PFS

112.5 KWH

37.5 KWH
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2. Isolate the consumption of the
meter estimated to be used for heating
or cooling by tracking the monthly
consumption, and perform an
adjustment for cooling and heating
degree days to the portion of utilities
estimated to be used for heating or
cooling. While this tailors the
adjustment to individual circumstances
and does not create distortions in
funding, it would be very burdensome
for HAs and Field Offices. The utilities
forms which currently report utility
consumption by annual totals for each
type of utility and deal with degree day -
adjustments based on annual totals
would have to be altered to report on
and adjust consumption month by
month. An analysis would have to be
performed annually to determine, based
on the months with no HDDs or CDDs,
what portion of the meter use is for
heating and air conditioning, and
adjusting just that portion by the HDD
or CDD change factor for the months
with HDDs and CDDs. Instead of one
PFS Form for the initial fiscal year
calculation, and one for the year-end
adjustment, there would need to be a
separate form for each utility to show
the consumption for-each month of the
fiscal year. We are concerned about the
HA and HUD staff resources that would
be required to perform and monitor
these calculations.

3. Drop all degree day adjustments in
the PFS. It is imgortant to note in this
context that public housing residents
who buy their own utilities have a
utility allowance that is not adjusted for
weather. This approach would greatly
simplify the PFS. It would eliminate the
need to separately track the
consumption of each meter used to
supply heating or air conditioning. This
would reduce paperwork and the
administrative burden on the
Department and the Housing Agencies.
It would eliminate the need to wait for
publication of the degree day factors
before adjustments can be made. This
three month delay also affects the ability
to develop ratings under the Public
Housing Management Assessment
Program (PHMAP). On the negative

side, HAs would get only 50 percent
adjustment for consumption, without
further adjustment to reflect weather
conditions. Assuming that weather
averages out over time, there would be
no long term penalty or bonus.

V. Findings and Certifications
A. Environmental Review

A finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, which
implement section 102(2)(C} of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection and copying between 7:30
a.m. and 5:30 p.m. weekdays in the
Office of the Rules Docket Clerk, room
10276, 451 Seventh Street, SW.,
Washington, DC 20410,

B. Impact on the Economy

This rule does not constitute a “major
rule” as that term is-defined in section
1(b) of Executive Order 12291 issued by
the President on February 17, 1981, and
therefore no regulatory impact analysis
is necessary. It will not have an annual
effect on the economy of $100 million
or more. Furthermaore, it will not cause
a major increase in cost or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, nor
have a significant adverse effect on

~ competition, employment, investment,

productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

C. Impact on Small Entities

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this rule befors
publication and by approving it certifies
that this rule would not have a
significant economic impact on a
substantial number of small entities.
The rule may result in changes in the
level of operating subsidy eligibility for
certain public housing egencies, but we

PuBLIC REPORTING BURDEN

have no reason to believe that it would
have disproportionate effect on small
HAs.

D. Federalism Impact

The Genseral Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule would not have federalism
implications and, thus, are not subject
to review under the Order. The rule

-. refines an established formula under

which HUD calculates operating
subsidies for low-income housing
developments, but contains no
requirement for explicit action by local
officials and will not interfere with State
or local governmental functions.

E. Impact on the Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule would not
have potential significant impact on
family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the Order.

F. Regulatory Agenda

This rule is listed as item 1568 under
the Office of Public and Indian Housing
in the Department’s semiannual agenda
of regulations published on April 26,

.1993 (58 FR 24382, 24435), under

Executive Order 12291 and the
Regulatory Flexibility Act.

G. Catalog

The Catalog of Federal Domestic
Assistance Program numbers for this
rule are 14.146 and 14.147.

H. Public Reporting Burden

The Department has estimated the
public reporting burden involved in the
information collections contained in the
rule as shown below. The public
reporting burden for each of these
collections of information is estimated
to include the time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and :
reviewing the collection of information.

[Performance Funding System: Cooling Degree Days)

Section of regulation

No.of | No. re-

Hours
re- sponses/. Total
spond- resg:tnd- pe!p :' n’; hours

805.715(d)
905.730(c)
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PuBLIC REPORTING BURDEN—Continued
{Performance Funding System: Cooling Degree Days]

No.of | No.re- | . ..
Section of regulation . s;:oer.\d- m per 10~ m
ents ont | SPonse
990.107(d)
990.110(c) 1,486 1 1%21 2229
List of Subjects to the consumption of a meter used to the end of the affected year, using a
. ) provide air conditioning is the ratioof ~ Change Factor as follows:
24 CFR Part 905 the affected IHA fiscal year cooling (1) Adjustment of the Rolling Base
Aged, Energy conservation, Grant degree days (CDDs) divided by the Period data—{i) Use of Change Factors.
programs—housing and community average annual CDDs of the Rolling Base A Change Factor will be developed each
development, Grant programs—Indians, Period. The Change Factor applied to year that indicates the relationship of
Indians, Individuals with disabilities, the consumption of a meter used to the affected IHA fiscal year HDDs to the
Lead poisoning, Loan programs— provide both space heating and air average HDDs of the Rolling Base
housing and community development,  conditioning is the ratio of the sum of Period. This Change Factor is to be used
Low and moderate income housing, the affected IHA fiscal year Heating to establish an AUCL for utilities used
Homeownership, Public housing, Degree Days (HDDs) and Cooling Degree for space heating that reflects the
Reporting and record keeping Days (CDDs) divided by the sum of the  severity of the winter weather of the
requirements. average annual HDDs and CDDs of the  affected IHA fiscal year. Similarly, a
Rolling Base Period. Change Factor will be develeped by
24GCr:$Pan 950 . d S T HUD that indicates the relationship of
programs—housing anc Cooline Degree Davs. Th 1 the affected IHA fiscal year CDDs to the
community development; Public aritlunéﬁi suﬁ?f G;y:)osit?v?g&?emm average CDDs of the Rolling Base
housing, Reporting and record keeping (those over 65 degrees) of the average of ~Feriod- The Change Factorsare
requirements. the lowest and highest daily outside developed by the National Climatic
Accordingly, 24 CFR Parts 905 and temperatures in degrees Fahrenheit Center of the Department of Commerce
990 are proposed to be revised as subtracted from 65 degrees Fahrenheit.  for each established standard weather
follows: - R - R - . division of the country, by IHA fiscal
N . Change Fact il b lied b
PART 905—INDIAN HOUSING 3. In §905.715, the last sentence of ;ﬁz}f) to ﬂllleg;{ Xﬁ_oﬁh‘;‘. a Ge]saum%[; ;'?acto{
PROGRAMS paragraph (a), paragraph (ci4)(ii). the

: is greater than 1.000, it means that the
L. introductory text of paragraph {d}, the :
1. The authority citation for part 905 introdu text of paragraph (d)(1)(i) HDDs (or CDDs) of the affected fiscal

; . . 3 ear were greater than the average
would c?ntlnue to read as follows: preceding the example, 't.he mtrod_uctory Znnual HDDs {or CDDs) of the ﬁ% lting
Authority: 25 U.S.C. 450e(b); 42 U.S.C. text of paragraph (d){1)(ii) preceding the g .o period. An example of the effect of
1437aa, 1437bb, 1437cc, 1437ee, and 3535(d). example, paragraph (d}2)}(i) and the Chan i"actor on gle Rolling B
" h (f) would be revised, and e e - a ey
2. In § 905.102, a new definition of paragrap. Period consumption is:
Cooling Degree Days would be added, in paragraph {d)(2)(iii) would be added, to (ii) Application of Change Factor to
alphabetical order; the second sentence read as follows: consumption of the Rolling Base Period.
of the definition of “‘Allowable Utilities  §905.715 Computation of utilities expense  1he Change Factor is to be applied only
Consumption Level (AUCL)” wouldbe  jevel. to the consumption readings of meters
revisec,l’; and the definition of “Change () * * * The AUCL for utilities for of utilities, or gallons of oil, or tons of
Factor” would be revised, to read as space heating and for air conditioning coal used for the purpose of generating
follows: will be adjusted after the end of the Eﬁ?::::ér;ggsm;nsgsb g;;t(;\évellmg
905.102 Definitions. affected fiscal year pursuant to the i )
? « - . instructions of paragraph (d) of this guxldmgs. The Change Factor shall not
. . section. e applied to the consumption readings
Allowable Utilities Consumption . e e e . of meters of utilities not used for the
Level (AUCL). * * * After theend of the . o a purpose of generating heat or air
Requested Budget Year, the AUCL for {c) conditioning; e.g., water and sewer or
the utility(ies) used for space heating 4+ * * electricity used solely for non-heating
and (where applicable) for air (ii) See § 905.730(c)(2)(ii) for the and non-cooling purposes. The Change
conditioning will be adjusted by a method of adjusting the AUCL for Factor shall be applied to the total
Change Factor, as described in this heating degree days and for cooling consumption reading of meters of
section. degree days. utilities, or gallons of oil, or tons of coal,
- . - * * * * * - * used for heating (or air conditioning)
Change Factor. The Change Factor (d) Adjustment to utilities used for even though the same meter or same
. applied to the consumption of a meter  space heating and for air conditioning.  energy source is used for other
used to provide space heating is the For project utilities with consumption purposes; e.g., heating and cooking gas
ratio of the affected IHA fiscal year data for the entire Rolling Base Period, = usage metered on the same meter, or oil

heating degree days (HDDs) divided by *  and for New Projects, consumption of -« used for space heating and also heating
the average annual HDDs of the Rolling  utilities used for space heating and for  of water. Such consumption for-each
Base Period. The Change Factor applied  dir conditioning shall be adjusted, after  fiscal year of the Rolling Base Period
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shall be adjusted by the Change Factor.
The adjusted consumption for each year
shall be totalled. These totals then will
be averaged, The consumption readings
of meters of utilities not used for heating
(or cooling), which are not adjusted by
the Change Factor, shall be included in
the total consumption.

* ] »~ " »

(2) Adjusted consumption for New
Projects—(i) Use of Change Factor. For
New Projects, the IHA shall apply the
Change Factor to the HUD-approved
consumption level of utilities used for
heating and for cooling.

. * L] » L4

(iii) Application of Change Factor to
consumption of New Projects. The
annual AUCL for New Projects shall be
adjusted by applying the Change Factor
to the estimated consumption where the
utility is used for heating or for cooling,
in part or in total. This consumption
shall be from a comparable project
during the permissible Rolling Base
Period. Any other consumption of this
utility that is not used for heating, or for
cooling, shall not be adjusted by the
Change Factor, but the estimated annual
consumption based upon data from a
comparable project during the
permissible Rolling Base Period shall be
added to the adjusted consumption.

* * L 4 L] *

(f) Adjustments. IHAs shall request
adjustments of Utilities Expense Levels
in accordance with § 905.730{c), which
requires an adjustment based upon a
comparison between actual experience
and estimates of consumption (after
adjustment for heating degree days and
for cooling degree days, in accordance
with paragraph (d) of this section) and
of utility rates.

* » - L] »

§905.730 [Amended] -

4. In § 905.730, paragraph (c)(z)
would be amended by adding, in
paragraph (c)(2)(i), after the term
‘“heating degree days”, the phrase, “and
cooling degree days,”; by adding, in the
second sentence of paragraph (c)(2)(ii),
after the phrase, ‘‘space heating
utilities”, the phrase *“and for air
conditioning utilities,”’; by adding, in
the third sentence of paragraph (c)(2)(ii),
after the phrase “heating degree day”,
the phrase “‘and cooling degree day”. In
addition, in § 905.730, paragraph
(e)(1)(i) would be amended by adding,
after the phrase ‘Heating Degree Days”,
the phrase “‘and Cooling Degree Days”.

PART 990—ANNUAL CONTRIBUTIONS
FOR OPERATING SUBSIDY

5. The authority citation for part 990
would continue to read as follows:

Authority: 42 U.S.C. 1437(g) and 3535(d).

6. In § 990.102, a new definition of
Cooling Degree Days would be added, in
alphabetical order; the second sentence
of the definition of **Allowable Utilities
Consumption Level (AUCL)” would be
revised; and the definition of ‘‘Change
Factor” would be revised, to read as
follows:.

§990.102 Definitions.

* * L ] » -

Allowable Utilities Consumption
Level (AUCL). * * * After the end of the
Requested Budget Year, the AUCL for
the utility(ies) used for space heating
and (where applicable) for air
conditioning will be adjusted by a
Change Factor, as described in this

section.
* L] L ] » L ]

Change Factor. The Change Factor
applied to the consumption of a meter
used to provide space heating is the
ratio of the affected PHA fiscal year
heating degree days (HDDs) divided by
the average annual HDD:s of the Rolling
Base Period. The Change Factor applied

to the consumption of meter used to

provide air conditioning is the ratio of
the affected PHA fiscal year cooling
degree days (CDDs) divided by the
average annual CDDs of the Rolling Base
Period. The Change Factor applied to
the consumption of a meter used to
provide both space heating and air
conditioning is the ratio of the sum of
the affected PHA fiscal year Heating
Degree Days (HDDs) and Cooling Degree
Days (CDDs) divided by the sum of the
average annual HDDs and CDDs of the
Rolling Base Period.

* ® * L] *

Cooling Degree Days. The annual
arithmetic sum of the positive difference
(those over 65 degrees) of the average of
the lowest and highest daily outside
temperatures in degrees Fahrenheit,
subtracted from 65 degrees Fahrenheit.

* * * w *

7. In § 990.107, the last sentence of
paragraph (a), paragraph (c)(4)(ii), the
introductory text of paragraph (d), the
introductory text of paragraph (d)(1)(i)’
preceding the example, the introductory
text of paragraph (d)(1)(iii) preceding
the example, paragraph (d)(2)(i) and
paragraph (f}) would be revised, and
paragraph (d)(2)(iii) would revised, to
read as follows:

§990.107 Computation of utilities expense
level. )

(8) * * * The AUCL for utilities for
space heating and for air conditioning
will be adjusted after the end of the
affected fiscal year pursuant to the

instructions of paragraph (d) of this
section.

(C) ®* K W

(4) w "

(ii) See §990.110(c)(2)(ii) for the
method of adjusting the AUCL for
heating degree days and for cooling
degree days.

» * ~ * *
-(d) Adjustment to utilities used for
space heating and for air conditioning.

- For project utilities with consumption

data for the entire Rolling Base Period,
and for New Projects, consumption of
utilities used for space heating and for
air conditioning shall be adjusted, after
the end of the affected year, using a
Change Factor as follows:

(1) Adjustment of the Rolling Base
Period data—(1) Use of Change Factors.
A Change Factor will be developed each
year that indicates the relationship of
the affected PHA fiscal year HDDs to the
average HDDs of the Rolling Base |

" Period. This Change Factor is to be used

to establish an AUCL for utilities used
for space heating that reflects the
severity of the winter waather of the
affected PHA fiscal year. Similarly, a
Change Factor will be developed by
HUD that indicates the relationship of
the affected PHA fiscal year CDDs to the
average CDDs of the Rolling Base
Period. The Change Factors are
developed by the National Climatic
Center of the Department of Commerce
for each established standard weather
division of the country, by PHA fiscal
year. Change Factors will be supplied by
HUD to the PHAs. When a Change
Factor is greater than 1.000, it means
that the HDDs (or CDDs) of the affected
fiscal year were greater than the average
annual HDDs (or CDDs) of the Rolling
Base Period. An example of the effect of
the Change Factor on the Rolling Base
Period consumption is: * * *

(iii) Application of Change Factor to
consumpticn of the Rolling Base Period.
The Change Factor is to be applied only
to the consumption readings of meters
of utilities, or gallons of oil, or tons of
coal used for the purpose of generating
heat or air conditioning, for dwelling
units and other PHA-associated
buildings. The change Factor shall not
be applied to the consumption readings
of meters of utilities not used for the

- purpose of generating heat or air

conditioning; e.g., water and sewer or
electricity used solely for non-heating
and non-cooling purposes. The Change
Factor shall be applied to the total
consumption reading of meters of
utilities, or gallons of oil, or tons of coal,
used for heating (or air conditioning)
even though the same meter or same
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- energy source is used for other
- purposes; e.g., heating and cooking gas
usage metered on the same meter, or oil
used for space heating and also heating
of water. Such consumption for each
fiscal year of the Rolling Base Period
shall be adjusted by the Change Factor.
The adjusted consumption for each year
shall be totalled. These totals then will
be averaged. The consumption readings
of meters of utilities not used for heating
or cooling, which are not adjusted b

- the Change Factor, shall be included in
the total consumption.

L] Q - L -

(2) Adjusted consumpt:on for New
Projects—(i) Use of Change Factor. For
New Projects, the PHA shall apply the
Change Factor to the HUD-approved
consumption level of utilities used for

heating and for cooling.
» * L] L] L

(iii) Application of Change Factor to
consumption of New Projects. The
annual AUCL for New Projects shall be
adjusted by applying the Change Factor
to the estimated consumption where the
utility is used for heating or for cooling,
in part or in total. This consumption
shall be from a comparable project
dunns the permissible Rolling Base
Period. Any other consumption of this
utility that is not used for heating, or for-
cooling, shall not be adjusted by the
Change Factor, but the estimated annual
consumption based upon data from a
comparable project during the
permissible Rolling Base Period shall be
added to the adjusted consumption.

L L ] L] L] *

(f) Adjustments. PHAs shall request
adjustments of Utilities Expense Levels
in accordance with § 990.110(c), which
requires an adjustment based upon a
comparison between actual experience
and estimates of consumption (after
adjustment for heating degree days and
for coolmg degree days, in accordance

th paragraph (d) of this section) and
of uti lty rates

» L]

§990.110 [Amended)]

8. In §990.110, paragraph (c}{2)
would be amended by adding, in
paragraph (i), after the term ‘“‘Heating
Degree Days”, the phrase, “‘and Cooling
Degree Days,”; by adding, in the second
sentence of paragraph (ii), after the
phrase, “space heating utilities”, the
phrase “and for air conditioning
utilities,”; by adding, in the third
sentence of paragraph (ii), after the
phrase “heating degree day"’, the phrase
“and cooling degree day”. In addition,
in § 990.110, paragraph (e)(1)(i) would
be amended by adding, after the phrase

‘“Heating Degree Days", the phrase “and .

' Cooling Degree Days"’.

Dated: August 17, 1993.

. Joseph Shuldiner,

Assistant Secretary for Public and Indian
Housing.

[FR Doc. 93-23233 Filed 8-30-93; 8:45 am]
BILLING CODE 4210-33-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1609

Guldelines on Harassment Based on
Race, Color, Rellglon, Gender, Natlonal
Origin, Age, or Disability

AGENCY: Equal Employment
Opportunity Commission (EEOC).
ACTION: Notice of proposed rulemaking.

SUMMARY: The Equal Employment
Opportunity Commission is issuing
Guidelines covering harassment that is
based upon race, color, religion, gender
(excluding harassment that is sexual in
nature, which is covered by the
Commission’s Guidelines on
Discrimination Because of Sex), national
origin, age, or disability. The
Commission has determined that it
would be useful to have consolidated
guidelines that set forth the standards
for determining whether conduct in the
workplace constitutes illegal harassment
under the various antidiscrimination
statutes. Thus, these Guidelines
consolidate, clarify and explicate the
Commission’'s position on a number of
issues relating to harassment. The
Guidelines supersede the Commission’s
Guidelines on Discrimination Because
of National Origin.

DATES: Comments must be received by
November 30, 1993.

ADDRESSES: Comments should be
addressed to the Office of the Executive
Secretariat, EEQC, 10th Floor, 1801 L
Street, NW,, Washington, DC 20507.
Copies of comments submitted by the
public will be available for review at the
Commission's library, room 6502, 1801
L Street, NW., Washington, DC, between
the hours of 9:30 a.m. and 5 p.m. Copies
of this notice of proposed rulemaking
are available in the following alternative
formats: Large print, braille, electronic
file on computer disk, and audio tape.
Copies may be obtained from the Office
of Equal Employment Opportunity by
calling (202) 663-4895 (voice) or (202)
663—4399 (TDD).

FOR FURTHER INFORMATION CONTACT:
Elizabeth M. Thornton, Deputy Legal
Counsel, or Dianna B. Johnston,
Assistant Legal Counsel, Office of Legal

Counsel, EEOC, 1801 L Street, NW.,
Washington, DC 20507; telephone (202)
663—4679 (voice) or (202) 663-7026
(TDD).

SUPPLEMENTARY INFOFIMAT)ON This
proposed rule is not a major rule for
purpose of Executive Order 12291.

e Commission has long recognized
that harassment on the basis of race,
color, religion, sex, or national origin
violates section 703 of title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 20000 et seq. (title VII). The
Commission has also recognized that
harassment based on age is prohibited
by the Age Discrimination in
Employment Act of 1967, as amended,

29 U.S.C. 621 et seq. (ADEA). The
Commission has interpreted the -
Rehabilitation Act of 1973, as amended,
29 U.S.C. 701 et seq., and the Americans
with Disabilities Act of 1990, 42 U.S.C.
12101 et seq. (ADA), as prohibiting
harassment based on a person's
disability. Regarding the ADA, see
§1630.12 of the Commission's
regulations on Equal Employment
Opportunity for Individuals With
Disabilities, 56 FR 35,737 (1991)
{(codified at 29 CFR 1630.12) (1992).

For more than twenty years, the
federal courts have held that harassment
violates the statutory prohibition against
discrimination in the terms and ‘
conditions of employment.t The
Commission has held and continues to
hold that an employer has a duty to
maintain a working environment free of
harassment based on racs, color,
religion, sex, national origin, age, or
disability, and that the duty requires
positive action where necessary to
eliminate such practices or remedy their
effects. The Commission has previously
issued guidelines on sex-based
harassment that is sexual in nature,
EEOC Guidelines on Discrimination
Because of Sex, 29 CFR 1604.11 (1992),
and guidelines on national origin
harassment. EEOC Guidelines on
Discrimination Because of National
Origin, 29 CFR 1606.8 (1992).

For several reasons, the Commission
has determined that there is a need for
new guidelines that emphasize that

1See, .., Rogers v. EEOC, 454 F.2d 234 (5th Cir.
1971) (segregation of employer’s patients on the
basis of national origin could create discriminatory
work environment for Spanish-surnamed employee
affecting the terms, conditions, and privileges of her
employment), cert. denied, 406 U.S. 857 (1972});
EEOC v. International Longshoremen'’s Ass’n, 511
F.2d 273 (5th Cir.) (by racially segregating union
locals, union denied equal emplo
opportunities because of the psyc{l;‘logica.l harm

cted), cert. denied, 423 U.S. 894 (1975); Weiss

v. United States, 593 F. Supp. 1050 (E.D. Va. 1984)
(patterned use of religious slurs and taunts by co-
worker and supervisor against plaintiff violated
plaintiff's right to non-discriminatory terms and
conditions of employment).
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harassment based upon race, color,
religion, gender,? age, or disability is
egregious and prohibited by title VII, the
ADEA, the ADA, and the Rehabilitation
Act.3 First, the Commission has
determined that it would be useful to
have consistent and consolidated
guidelines that set forth the standards
for determining whether conduct in the
workplace constitutes illegal harassment
under the various antidiscrimination
statutes. Second, because of all the -
recent attention on the subject of sexual
harassment, the Commission believes it
important to reiterate and emphasize
that harassment on any of the bases
covered by the Fede:

antidiscrimination statutes is unlawful.
Third, doing so at this time is
particularly useful because of the recent
enactment of the Americans with
Disabilities Act. Fourth, these
guidelines offer more detailed
information about what is prohibited
than did the national origin guidelines.
Finally, they put in guideline form the
rule that sex harassment is not limited
to harassment that is sexual in nature,
but also includes harassment due to
gender-based animus.

Section 1606.8 of the National Origin
Guidelines will be incorporated into
and superseded by these proposed
Guidelines on Harassment. This does
not represent a change in the
Commission’s position on harassment;
rather, it is an effort to combine and
clarify.

Sexual harassment continues to be
addressed in separate guidelines
becauss it raises issues about human
interaction that are to some extent
unique in comparison to other
harassment and, thus, may warrant

2There are forms of harassment that are gender-
based but non-sexual in nature. See Hall v. Gus
Construction Co., 842 F.2d 1010, 1014 (8th Cir.
1988) (harassment that is not of a sexual nature but
would not have occurred but for the sex of the
victim is actionable under title VIII}; Robinsor v.
Jacksonville Shipyards, 760 F. Supp. 1486, 1522
(M.D. Fla. 1991) (harassing behavior lacking
sexually explicit content but directed at women and
motivated by animus against women is sex
discrimination).

Although the Commission has always recognized
that gender-based harassment is actionable, the
Guidelines on Discrimination Because of Sex
describe only conduct of a sexual nature. These
proposed guidelines simply state the applicable
rule in guideline form. See Hall v. Gus Construction
Co., 842 F.2d 1010, 1014 (8th Cir. 1988) (EEOC
Guidelines empbasize explicitly sexual -behavior
but do not state that other types of harassment
should not be considered).

3Indeed, much of sexual harassment law derives
from principles developed in the area of racial and
national origin harassment. See Maeritor Savings
Bank v. Vinson, 477 U.S. 37, 635-86 (1988)
(discusses principles of hostile environment
harassment developed in racial and national origin
harassment cases and applied to sexual
harassment).

separate emphasis. In addition to the
guidelines, more extensive guidance on
sexual harassment can be found in
EEOC Policy Guidance No. N-915-050,
“Current Issues of Sexual Harassment,”
March 19, 1990 (Sexual Harassment
Policy Guidance). The Commission’s
Sex Discrimination Guidelines remain
in effect and there is no change in the
Commission’s policy regarding sexual
harassment.

Proposed § 1609.1(a) reiterates the
Commission’s position that harassment
on the basis of race, color, religion,
gender, national origin, age, or disability
constitutes discrimination in the terms,
conditions and privileges of
employment and, as such, violates title
VII, the ADEA, the ADA, or the.
Rehabilitation Act, as applicable. The
Supreme Court, in Meritor Savings Bank
v. Vinson, 477 U.S. 57 (1986), endorsed
the Commission’s position that title VII
affords employees the right to work in
an environment free from
discriminatory intimidation, insult, and
ridicule. See also Patterson v. McLean
Credit Union, 491 U.S. 164, 180 (1989)
(Court acknowledged that racial
harassment was actionable under
section 703(a)(1) of title VII).

Proposed § 1609.1(b) sets out the
criteria for determining whether an
action constitutes unlawful behavior.
These criteria are that the conduct: (i)
Has the purpose or effect of creating an
intimidating, hostile, or offensive work
environment; (ii) has the purpose or
effect of unreasonably interfering with
an individual’s work performancs; or
(iii) otherwise adversely affects an
individual’s employment opportunities.

It also defines and gives examples of
the types of verbal and physical conduct
in the workplace that constitute
harassment under title VII, and ADEA,
the ADA, and the Rehabilitation Act.
Actionable harassment includes
harassment based on an individual's
race, color, religion, gender, national
origin, age, or disability, as well as on
the race, color, religion, gender. national
origin, age, or disability of one’s
relatives, friends, or associates.

Proposed § 1609.1(c} sets forth the
standard for determining whether the
alleged harassing conduct is sufficiently

. savere or pervasive to alter the

conditions of employment and create an
intimidating, hostile, or abusive work
environment. The standard is whether a
reasonable person in the same or similar
circumstances would find the
challenged conduct intimidating,
hostile, or abusive. In determining
whether that standard has been met,
consideration is to be given to the
perspective of individuals of the

.claimant’s race, color, religion, gender,

national origin, age, or disability.4
Recent case law on this issue
emphasizes the importance of
considering the perspective of the
victim of the harassment rather than |
adopting notions of acceptable behavior
that may prevail in a particular
workplace. See, e.g., Ellison v. Brady,
924 F.2d 872, 878-79, 55 EPD 1 40,520
(9th Cir. 1991); Robinson v. Jacksonville .
Shipyards, 760 F.Supp.. 1486, 55 EPD
440,535 (M.D. Fla. 1991). As the Ellison
court observed, applying existing
standards of acceptable behavior runs
the risk of reinforcing the prevailing -
level of discrimination. “Harassers
could continue to harass merely because
a particular dxscmmnatmz practice was
common * * *.” 924 F.2d at 878

The Commission explicitly rejects the
notion that in order to prove a violation,
the plaintiff must prove not only that a
reasonable person would find the
conduct sufficiently offensive to create
a hostile work environment, but also
that his/her psychological well-being
was affected. Compare Harris v. Forklift
Systems, F. Supp. , 60 EPD
442,070 (M.D. Tenn. 1990) (plaintiff
must prove psychologlcal injury) , aff'd

per curiam, .2d , 60 EPD
1 42,071 (6th Cir. 1992), with Elhson v.
Brady, 924 F.2d 872, 878 n.1 (9th Cir.
1991} (plaintiff need not demonstrate
psychological effects). The Supreme
Court has granted certiorari in Harris,

U.S. , 60 EDP 142,072

{(1993), and the Commission has joined
the Department of Justice in an amicus
curiae brief op'iosing the Sixth Circuit
rule. Brief for the United States and the
EEOC (April 1993) (No, 82-1168),

As noted above, the determination of
whether the complained of conduct
violates antidiscrimination laws turns
on its saverity and pervasiveness. Those
factors interact. Courts do not typically
find violations based on isolated or
sporadic use of verbal slurs or epithets;
nevertheless, they recognize that an
isolated instance of such conduct—
particularly when perpetrated by a
supervisor—can corrode the entire
employment relationship and create a
hostile environment. For example, a

_supervisor’s isolated use of

inflammatory and patently offensive
racial epithets and slurs such as
“nigger” and “‘spic” may be enough to
establish a violation. See, e.g., Rogers v.
Western-Southern Life Ins. Co., 792 F.
Supp. 628 (E.D. Wis, 1992) (supemsor S
infrequem use of racial comments such

as “nigger”’ and “you Black guys are
“too f***ing dumb to be insurance

4 This standard is consistent with the standard
applied to sexual harassment, as set out in the
Sexual Harassment Policy Guidance.
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agents” created a hostile work
environment). See also Daniels v. Essex
Group, Inc., 937 F.2d 1264, 1274 & n. 4
(7th Cir. 1991) {court noted that even
where harasser was a co-worker, one
egregious incident, such as performing
KKK ritual in workplace, would create
hostile environment).

Under title VI, the ADEA, the ADA,
and the Rehabilitation Act, all
employees should be afforded a working
environment free of discriminatory
intimidation. Thus, proposed
§1609.1(d) provides that employees
have standing to challenge a hostile or
abusive work environment even if the
harassment is not targeted specifically at
them. See, e.g., Rogers v. EEOC, 454
F.2d 234 (5th Cir. 1971) (discriminatory
work environment was created for
Spanish-surnamed employee by
segregation of employer’s patients on
the basis of national origin}, cert.
denied, 406 U.S. 957 (1972); Robinson v.
Jacksonville Shipyards, 760 F. Supp.
1486 (M.D. Fla. 1991) (“behavior that is
not directed at a particular individual or
group of individuals, but is
disproportionately more offensive or
demeaning to one sex {can be
challenged]”).

Proposed § 1609.1(e) states that, in
determining whether the alleged
conduct constitutes harassment, the
Commission will look at the record as.

a whole and the totality of the
circumstances, including the nature of
the conduct and the context in which it
occurs. Whether particular conduct in
the workplace is harassing in nature and
rises to the level of creating a hostile or
abusive work environment depends
upon the facts of each case and must be
determined on a case-by-case basis.

Proposed § 1609.2(a) applies agency
principles to the issue of employer
liability for harassment by the
employer’s agents and supervisory
employees. The Supreme Court in
Meritor Savings Bank v. Vinson, 477
U.S. 57 {1988), declined to issue a
definitive rule on the issue of employer
liability for claims of environmental
harassment, but ruled “that Congress
wanted courts to look to agency
principles for guidance in this area.” Id.
at 72,

Subsection (i) of § 1609.2(a) states that
the employer is liable where it knew or
should have known of the conduct and
failed to take immediate and
appropriate corrective action. A written
or verba) grievance or complaint, or a
charge filed with the EEOC, provides
actual notice. Evidence that the -
harassment is pervasive may establish
constructive knowledge.

Subsection {ii) states that the
‘employer is liable for the acts of its

supervisors, regardless of whether the
employer knew or should have known
of the conduct, if the harassing
supervisory employee is acting in an
*“‘agency capacity.” It notes that the
Commission will examine the
circumstances of the particular
employment relationship and the job
functions performed by the harassing
individual in determining whether the
harassing individual is acting in an
*““agency capacity.”

f the employer fails to establish an
explicit policy against harassment, or
fails to establish a reasonably accessible
Erocedure by which victims of

arassment can make their complaints
known to appropriate officials, apparent
authority to act as the employer’s agent
is established. In the absence of an
explicit policy against harassment and a
complaint procedure, employees could
reasonably believe that a harassing
supervisor’s actions will be ignored,
tolerated, or even condoned by the
employer. This is the same standard of
liability for harassment by supervisors
applied by the Commission to cases of
sexual harassment. See Sexual
Harassment Policy Guidance.

Proposed § 1609.2(b) provides that an
employer is responsible for acts of
harassment in the workplace by an
individual’s co-workers where the
employer, its agents, or supervisory
employees knew or should have known
of the conduct, unless the employer can
show that it took immediate and
appropriate corrective action. This
section recognizes that an employer is
only liable for non-supervisory
employee harassment where it was
aware or should have been aware of the
harassing conduct.

" Proposed § 1609.2(c) provides that,
because an employer is obligated to
maintain a work environment free of
harassment, its liability may extend to
acts of non-employees. It states that an
employer may be responsible for the
acts of non-employees with respect to
environmental harassment of employees
where the employer, its agents, or
supervisory employees knew or should
have known of the conduct and failed
to take immediate and appropriate
corrective action, as feasible. Important
factors to consider are the extent of the
employer’s control over the non-
employees and the employer’s legal
responsibility for the conduct of such
non-employees. :

Proposed § 1609.2(d) sets forth the
Commission’s position that taking
measures to prevent harassment is the
best way to eliminate harassment. It
states that an employer should take all
steps necessary to prevent harassment
from occurring, including having an

explicit policy against harassment that

is clearly and regularly communicated
to employees, explaining sanctions for
harassment, developing methods to
sensitize all supervisory and non-
supervisory employees to issues of
harassment, and informing employees of
their right to raise and how to raise the
issue of harassment under title VII, the

‘ADEA, the ADA, and the Rehabilitation

Act. Establishing an effective complaint
procedure by which employees can
make their complaints known to
appropriate officials who are ina
position to act on complaints is an
important preventive measure.
Regulatory Flexibility Act

The proposed guidelines, if
promulgated in final form, are not
expected to have a significant economic
impact on small business entities,

within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.

List of Subjects in 29 CFR Part 1609

Race, color, religion, gender, national
origin, age, and disability
discrimination.

For the Commission.
Tony E.'Galleges,
Chairman. .

For the reasons set forth in the
Preamble, the EEOC proposes to add 29
CFR part 1609, §§ 1609.1 and 1609.2, as
follows:

PART 1609—GUIDELINES ON
HARASSMENT BASED ON RACE,
COLOR, RELIGION, GENDER,
NATIONAL ORIGIN, AGE, OR
DISABILITY

Sec.

1609.1 Harassment,

1609.2° Employer Liability for Harassment.
Authority: 42'U.S.C. 2000e et seg.; 29

U.S.C. 621 et seq.; 29 U.S.C. 12101, et seq.;

29 U.S.C. 701, et seq. '

§1609.1 HarassmenlL

(a) Harassment on the basis of race,
color, religion, gender,1 national origin,2
age, or disability constitutes
discrimination in the terms, conditions,
and privileges of employment and, as
such, violates title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C.
2000e et seq. {title VII); the Age
Discrimination in Employment Act, as
amended, 29 U.S.C. 621 et seq. (ADEA);

1 These Guidelines cover sex-based harassment °
that is non-sexual in nature. Sexual harassment is. -
covered by the Commission’s Guidelines on
Discrimination Because of Sex, 29 CFR 1604.11
(1992).

2Because they are more comprehensive, these
Guidelines supersede §1606.8 of the Commission’s

_Guidelines on Discrimination Because of National

Origin, 29 CFR 1606.8 (1992},



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

- 51269

the Americans with Disabilities Act, 42
U.S.C. 12101 et seq. (ADA); or the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 701 et seq., as applicable.

(b)(2) Harassment is verbal or physical
conduct that denigrates or shows
hostility or aversion toward an
individual because of his/her race,
color, religion, gender, national origin,
age, or disability, or that of his/her
relatives, friends, or associates, and that:

(i) Has the purpose or effect of

* creating an intimidating, hostile, or
offensive work environment;

(ii) Has the purpose or effect of
unreasonably interfering with an
individual’s work performance; or

(iii) Otherwise adversely affects an
individual’s employment opportunities.

(2) Harassing conduct includes, but is
not limited to, the following;:

(i) Epithets, slurs, negative
stereotyping, or threatening,
intimidating, or hostile acts, that relate
to race, color, religion, gender, national
origin, age, or disability; s and

(i) Written or graphic material that
denigrates or shows hostility or aversion
toward an individual or group because
of race, color, religion, gender, national

. origin, age, or disability and that is

. placed on walls, bulletin boards, or
elsewhere on the employer’s premises,
or circulated in the workplace.

(c) The standard for determining
whether verbal or physical conduct
relating to race, color, religion, gender,
national origin, age, or disability is
sufficiently severe 4 or pervasive to
create a hostile or abusive work
environment is whether a reasonable
person in the same or similar-
circumstances would find the conduct
intimidating, hostile, or abusive, The
“‘reasonable person’ standard includes
consideration of the perspettive of
persons of the alleged victim’s race,

3 This includes acts that purport to be “jokes” or
“pranks,” but that are hostile or demeaning with
regard to race, color, religion, gender, national
origin, age, or disability. Snell v. Suffolk County,
782 F.2d 1094, 1098 (2d Cir. 1986) (dressing
Hispanic prisoner in straw hat with sign saying
“spic” and “{plaintiff’s) son") Rochon v. FBI, 691
F. Supp. 1548, 1551 n.1 (D.D.C. 1988)
(characterizing as “pranks” such things as hate
mafl, threats of castration, use of defaced
photographs—including one of plaintiff's
children—and forging plaintiff's name to an
insurance policy against death and dismemberment
is almost as disturbing as the acts themselves).

4See, 8.g., Rodgers v. Western-Southern Life Ins.
Co., 792 F. Supp. 628 (E.D. Wis. 1992} (supervisor’s
infrequent use of racial comments such as “nigger”’
and “you Black guys are too f***ing dumb to be
insurance agents,” created a hostile work
environment). See also Daniels v. Essex Group, Inc.,
937 F.2d 1264, 1274 & n.4 (7th Cir. 1991) (court
noted that even where was a co-waorker,
one egregious incident, such as performing KKX
ritual in workplace, would create hostile
environment).

color, religion, gender, national origin,
age, or disability. It is not necessary to
make an additional showing of :
psychological harm.

d) An employer, employment agency,
joint apprenticeship committee, or labor
organization (hereinafter collectively
referred to as “employer”) has an
affirmative duty to maintain a working
environment free of harassment on any
of these bases.s Harassing conduct may
be challenged even if the complaining
employee(s) are not specifically
intended targets of the conduct.

(e) In determining whether the alleged
conduct constitutes harassment, the
Commission will look at the record as
a whole and at the totality of the
circumstances, including the nature of
the conduct and the context in which it
occurred. The determination of the
legality of a particular action will be
gmde from the facts, on a case-by-case

asis.

§1609.2 Employer ilabliity for haressment.

(a) An employer is liable for its
conduct and that of its agents and
supervisory employees with respect to
workplace harassment on the basis of
race, color, religion, gender, national
origin, age, or disability: '

(1)-Where the employer knew or
should have known of the conduct and
failed to take immediate and
appropriate corrective action; or
_ (2) Regardless of whether the :
employer knew or should have known
of the conduct, where the harassing
supervisory employee is acting in an
*“agency capacity.” To determine
whether the harassing individual is
acting in an “agency capacity,” the
circumstances of the particular
employment relationship and the job
functions performed by the harassing
individual shall be examined.
"Apfarent authority” to act on the
employer’s behalf shall be established
where the employer fails to institute an
explicit policy against harassment that
is clearly and regularly communicated
to employees, or fails to establish a
reasonably accessible procedure by
which victims of harassment can make
their complaints known to appropriate
officials who are in a position to act on
complaints,

(b) With respect to conduct between
co-workers, an employer is responsible
for acts of harassment in the workplace
that relate to race, color, religion,

s See Commission Decision Nos. YSF 8-108
(racial harassment), 72-1114 (religious harassment),
71-2725 (gender-based harassment), CCH EEOC
Decisions (1973) 1 6030, 6347, and 62680, -
respectively; Commission Decision No. 76-41, CCH
EEOC Decisions (1983) 1 6632 (national origin -
harassment).

gender, national origin, age, or disability
where the employer or its agents or
supervisory employees knew or should
have known of the conduct, and the
employer failed to take immediate and
appropriate corrective action.

c) employer may also be
responsible for the acts of non-
employees with respect to harassment of
employees in the workplace related to
race, color, religion, gender, national
origin, age, or disability where the
employer or its agents or supervisory
employees knew or should have known
of the conduct and failed to take .
immediate and appropriate corrective

.action, as feasible. In reviewing these

cases, the Commission will consider the
extent of the employer’s control over
non-employees and any other legal.
responsibility that the employer may

‘have had with respect to the conduct of

such non-employees on a case-by-case
basis. .

(d) Prevention is the best tool for the
elimination of harassment. An employer
should take all steps necessary to
prevent harassment from occurring,
including having an explicit policy
against harassment that is clearly and
regularly communicated to employees,
explaining sanctions for harassment,
developing methods to sensitize all
supervisory and non-supervisory
employees on issues of harassment, and
informing employees of their rightto . .
raise, and the procedures for raising, the
issue of harassment under title VII, the
ADEA, the ADA, and the Rehabilitation
Act. An employer should provide an
effective complaint procedure by which
employees can make their complaints
known to appropriate officials who are
in a position to act.on them.

[FR Doc, 93-23869 Filed 9-30-93; 8:45 am)
BILLING CODE €750-01-M

DEPARTMENT OF THE TREASURY
31 CFR Part 103

Bank Secrecy Act Regulations;
Transmittal Orders for Funds Transfers
and Transmittals of Funds by Financlal
Institutions; Correction -

AGENCY: Departmental Offices, Treasury.
ACTION: Proposed rule; correction;
extension of comment period.

SUMMARY: On August 31, 1993, the
Department of the Treasury (Treasury)
published a Notice of Proposed
Rulemeking Relating to Transmittal
Orders for Funds Transfers and
Transmittals of Funds by Financial
Institutions. 58 FR 46021, The
Department of Treasury is making a
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technical correction to this propoesed
rule. In view of this technical
_correction, the comment period is
extended by two weeks.

DAYES: Commaents are duse on or before
October 18, 1993.

FOR FURTHER INFORMATION CONTACT: A.
Carlos Correa, Office of Financial
Enforcement, {202) 622-0400.

SUPPLEMENTARY INFORMATION: In the
previous proposal, it was proposed that
a financial institution include the name
and address of the transmittor of the
payment order in any transmittal order.
Similarly, an intermediary bank or
financial institution would have to
include this information if received. The
notice should instead provide that the
nams, address and deposit account
number of the transmittor, if the
payment is ordered from a deposit
account, must be included.

Technical Corrections

(1) On page 46024, middle column,
proposed § 103.33(h}(1)(i}(A) is revised
to read as follows:

* L] ~ L *

(A) The name and address of the
transmittor and the deposit account
number of the transmittor, if the

payment {8 ordered from a deposit
account;
L] « L] w L]

(2) On page 46024, middle column,
proposed § 103.33(h)(1)(ii)(A) is revised
to read as follows:

- ] [ ] 4 w

{A) The name and address of the
transmittor and the deposit account
number of the transmittor;

* * L 4 * -

{3) On page 46024, last column,
proposed § 103.33(h)(1)(iii)(A) is revised
to read as follows: '

L ] * * * "

(A) The name and address of the
transmittor and the deposit account
number of the transmittor;

* * = * *

Dated: September 27, 1993.

Faith S. Hochberg,

Acting Assistant Secretary (Enforoement).
{FR Doc. 93-24166 Filed 9-30-93; 8:45 am)
BILLING CODE 4310-25-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AD-FRL-4782-5)
RIN 2060-AED9

Application Sequence for Claan Alr Act
Section 179 Sanctions

AGENCY: U.S. Environmental Protection
Agency {EPA). -
ACTION: Notice of proposed rulemaking.

SUMMARY: The EPA is proposing a rule
governing the order in which the
sanctions shall apply under section 179
of the Clean Air Act {Act), as amended,
after the EPA makes a finding specific
to any State Implementation Plan {STP)
or plan revision required under the
Act’s nonattainment area provisions and
any such implementation plan or
revision for which the EPA has made a
SIP call. The EPA is proposing that the
offset sanction apply in an area 18
months after the date on which the EPA
makes a finding with regard to that area
and that the highway sanction apply in
that area six months following
application of the offset sanction. Once
this rule is effective, sanctions will
apply automatically in the sequence
prescribed in all instances in which
sanctions are required following
applicable findings that the EPA has
already made or that the EPA will make
in the future, except when the EPA
proposes in a separate rulemaking to
change the sanction sequence. The
public will have an opportunity to
comment on any such separate
rulemaking. Since the EPA’s general
approach in applying sanctions under
section 178 will be to sequence them in
the manner prescribed in this
document, this proposal represents the
public’s opportunity to comment on the
sequence in which sanctions shall
generally apply under section 179 for
the applicable findings the EPA has
made or will make in the future.

DATES: Written comments on the
proposed EPA action must be received
by the EPA at the address indicated in
the ADDRESSES section on or before
November 1, 1993.

ADDRESSES: Written comments should
be submitted to the EPA at the docket
address indicated. The public docket for
this action, A—93-28, is available for
public inspection and copying between
8:30 a.m. and 3:30 p.m., Monday
through Friday, at the EPA’s Air Docket
Section, Waterside Mall, room M-1508,
1st Floor, U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT: Mr.,
Christopher Stoneman, Sulfur Dioxide/
Particuﬁte Matter Programs Branch,
MD--15, Office of Air Quality Planning
and Standards, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
{919) 541-0823.

SUPPLEMENTARY INFORMATION: The
content of today’s preamble is listed in
the following outline:

I. Background
A. Clean Air Act Amendments of 1990
B. Title I Requirements of the Act
C. EPA Action on SIP’s
D. Consequences of State Failure
II. Today's Action
A. Proposel
B. Sanction Sequencing Proposal
C. Sanction Effactustion
D. Opportunity for Comment
1I1. Miscellaneous
A. Executive Order 12291
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

I. Background
A. Clean Air Act Amendments of 1990
The Act, as amended in 1977,

-contained provisions requiring States to

develop SIP’s for areas that are
designated nonattainment (i.e.,
nonattainment areas) based on their
failure to attain the national ambient air
quality standards (NAAQS) for ozone,
carbon monoxide (CO), particulate
matter (PM~10), sulfur dioxide (SO.),
nitrogen dioxide {NO,), or lead. Title 1
of the Clean Air Act Amendments of
19901 {CAAA) revamped the
requirements for nonattainment areas.
Title I made numerous changes in SIP
requirements in general, including
provisions governing the EPA’s
processing of SIP revisions. In addition,
the CAAA specifically provided for
certain consequences for State failure to
meet SIP requirements.

On April 16, 1992 (57 FR 13498) and
April 28, 1992 (57 FR 18070), the EPA
published a General Preamble for title I
of the CAAA that describes the EPA’s
preliminary views on how the EPA
should interpret various provisions of
title I of the amended Act, primarily
those conceming SIP revisions required
for nonattainment ereas. This document
will refer frequently to the General
Preamble for more information on title
I provisions summarized here. Note that
the public will have the opportunity to
comment on the relevant issues
expressed in the General Preamble
when the EPA propeses 1o take approval
or disapproval action pursuant to
netice-and-comment rulemeking on SIP

! Public Law No. 101-549, 104 Siat. 2399,
codified at 42 U.S.C. 7401~7871q.
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revisions submitted by States. The
General Preamble is intended to serve as
an advance notice of how the EPA
generally intends, in those subsequent
rulemakings, to take action on SIP
submissions and to interpret various
title I provisions.

B. Title I Requirements of the Act

" Title I of the CAAA (Provisions for
Attainment and Maintenance of
NAAQS) primarily amends and
supplements title I of the Act (Air
Pollution Prevention and Control),
addressing on a comprehensive basis
the provisions concerning NAAQS
attainment by areas designated
nonattainment under section 107(d) (42
U.S.C. 7407(d)) of the Act. The General
Preamble discusses those requirements
which States must address. In some
cases, States must satisfy the
requirements through a formal submittal
to the EPA of a SIP revision, while other
requirements necessitate only that
States perform certain activities. Four
areas of key requirements will be
discussed below:

1. Designations/Classifications

The designation and classification
requirements in the CAAA amend
section 107, the designation provisions,
and create new classification provisions
in part D (Plan Requirements for
Nonattainment Areas) of title I of the
Act. The new requirements provide that
areas violating the NAAQS (or
contributing to a nearby violation of the
NAAQS) must be designated
nonattainment {section 107(d)). An area
may be redesignated to attainment
following, among other things, a
demonstration that the NAAQS have
been attained (section 107(d)(3)(E)).2 In
addition, the amended Act provides for
the classification of nonattainment areas
based on the severity of the
nonattainment problem (sections 181,
186, and 188). Designations and
classifications are discussed in the
Genera) Preamble at 57 FR 13501-13552
for ozone, CO, PM-10, SO,, lead, and
NO; in the specific SIP requirement
sections for each pollutant.

2. General Requirements

The CAAA revise various general
requirements in section 110 (42 U.S.C.
7410) of the Act. These requirements
apply to all plans regardless of the
attainment demonstration required.

2For EPA procedures on being redesignated from
nonattainment to attainment, see memorandum
entitled ‘‘Procedures for Processing Requests to
Redesignate Areas to Attainment” from John
Calcagni to Air Division Directors, Regions I-X,
Seogiember 4, 1992, which is congained in the
at.

Among other things, these general
requirements include procedures for the
EPA's review of SIP submittals (section
110(k)), authority for approval of SIP
revisions (section 110(1)}, and a revised
list of requirements for all plans (section
110(a)(2)). The EPA’s SIP review
procedures are discussed in the General
Preamble at pages 13565-13566, and the
section 110(a)(2) requirements are
discussed in the General Preamble at
pages 13556-13557,

3. Part D, Subpart 1 Requirements

The CAAA provide numerous
revisions to the general requirements for
all designated nonattainment areas,
which are set forth in part D, subpart 1.
In subpart 1, Congress repealed the 1987
attainment deadlines for ozone and CO
and established new attainment
deadlines based on an area’s
classification. Subpart 1 also includes a
process governing sanctions for State
failure to meet statutory requirements,
which is discussed in the General
Preamble at pages 13566—13567. Beyond
that, it includes revised new source
review permit requirements {section
172(c)(5) and section 173, 42 U.S.C.
7503}, which are discussed in the
General Preamble at pages 13552-
13556.

4. Pollutant-Specific Requirements

Pollutant-specific requirements for
designated ozone, CO, PM-10, SO2,
NO,, and lead nonattainment areas are
found in part D at subparts 2, 3, 4, and
5, respectively. The EPA has determined
that where a conflict exists, the
pollutant-specific requirements override
the general requirements of part D,
subpart 1. Among other things, thess
pollutant-specific requirements include
statutory deadlines by which various
elements of the SIP must be submitted
to the EPA (e.g., emission inventory,

" control strategy, attainment

demonstration, etc.), as well as statutory
deadlines by which nonattainment areas
must attain the NAAQS for the different
pollutants. The pollutant-specific
requirements are discussed in the
General Preamble at pages 13501~
13552.

C. EPA Action on SIP’s

As mentioned above in section 1LB.2,
section 110(k) contains provisions
governing the EPA’s review of SIP
submittals. The Act provides for a two-
stage review of a State plan submittal to
the EPA: A determination of whether
the SIP is complete, followed by a
review of the plan's approvability. The
review process is discussed in the
General Preamble at 57 FR 13565—
13566.

1. Completeness Review

Section 110{k)(1) requires the EPA to
promulgate, by August 15, 1991 {within
nine months of enactment), minimum

. criteria that any SIP submittal must
. meet. The EPA satisfied this

requirement by promulgating the
criteria on August 26, 1991 (56 FR
42216). The purpose of the
completeness review. is to provide a
procedure for assessing whether a SIP
submittal is complete and, thersfore,
adequate to trigger the Act requirement
that the EPA review and take action on
the submittal. Thus, the completeness
criteria provide criteria that enable
States to prepare adequate SIP
submittals and a procedure to enable the
EPA reviewers to promptly screen SIP
submittals, identify those that are
incomplete, and return them to the State
for corrective action without being
required to go through rulemaking.

If a submittal is determined to be
completse, the EPA will inform the State
by letter of its determination and begin
the formal review for approvability. If a
submittal is determined to be
incomplete, the EPA will notify the
State by letter listing the deficiencies.
Consistent with section 110(k}(1)(B), the
EPA will attempt to make completeness
determinations within 60 days of
receiving a submittal. However, a
submittal will be deemed complete if a
completeness determination is ndt made
by the EPA within six months of the
EPA's receipt of the submittal.

2. EPA Approval/Disapproval Action

Following the completeness review,
the EPA reviews each complete plan for
approvability. Under the Act, the EPA
may issue a full approval, or fuil
disapproval, or may grant a partial
approval, limited approval, or a
conditional approval.

a. Full, partial, and limited approval
and disapproval. The EPA has authority
to fully approve or disapprove a State
SIP submittal under section 110(k)(3)
(42 U.S.C. 7410{(k)(3)). However, in
some instances, a State’s submission of
a SIP or SIP revision will include a
provision that does not comply with one
or more applicable requirements of the
Act. The Agency must disapprove those
portions of a SIP submittal that do not
meet the appliceble requirements of the
Act (section 110(k)(3}). Where the
deficient portions of a SIP submittal are
separable, the EPA will partially
approve the remainder of the SIP and
disapprove those deficient parts.
However, there may be instances where
inseparable portions of the SIP
submittal are deficient. The EPA has
interpreted the Act to provide flexibility
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in the instance where a submittal as a
whole serves to improve air quality by
providing progress toward attainment,
reasonable further progress, and/or
reasonably avralilablp control technology,
yet fails to comply with all of the Act’s
requirements, Such an action, called a
limited approval, is not considered a
complete action on the SIP submittal.
To complete the action, the EPA must
also issue a limited disapproval
whereby the Agency disapproves the
SIP revisiorn request as a whole for
failing to meet one or more
requirements of the Act.

. Conditional approval. Under
section 110(k)(4), the Administrator may
approve a plan revision based on a
commitment of the State to adopt
specific enforceable measures by a
specified date that is no later than 1 year
after the date of the EPA approval of the
plan revision that included that
commitment. If the EPA finds that the
State fails to meet the commitment
within that approved time period, the
conditional approval would
automatically convert into a
disapproval.

D. Consequences of State Failure

1. Section 179(a) Scope and Findings

The CAAA revise the law concerning
sanctions3 to address State failures to
comply with the requirements of the
Act. Under section 179(a) (42 U.S.C.
7509(a)) of the Act, for any plan or plen
revision required under part D or
required in response to a finding of
substantial inadequacy under section
110(k)(5) (42 U.S.C. 7410(k}(5)) 4, the
Act sets forth four findings 5 that the
EPA can make, which may lead to the
application of one or both of the
" sanctions specified under section 179(b)
{42 U.S.C. 7509(b)). The four findings
are: (1) A finding under section
179(a)(1) that a State has failed, for a
nonattainment area, to submit a SIP or
an element of a SIP, or that the SIP or
SIP element submitted fails to meet the
completeness criteria established

3The CAAA also revised the Act’s provisions
concermning Federal implementation plans (FIP's).
Under section 110{c)(1), the FIP ent is
triggered by an EPA finding that a State has failed
to makse a required submittal or that a received
submittal does riot satisfy the minimum
completeness criteria established under section
110(k)(1)(A), or an EPA disapproval of a SIP
submittal in whole or in part. However, since FIP's
are not the subject of tliis notice, these provisions
are not addressed here.

4 A finding of substantial inadequﬂ under
section 110(k)(5)—known as a “SIP call”—is made
whenever EPA finds that a plan for.any area is
substantially inadequate to attain or maintain the
relevant NAAQS.

S Section 179(a) refers to findings, disapprovals,
and determinations. These will all be referred to by
the one term “findings.”

pursuant to section 110(k); (2) a finding
under section 179(a)(2) where the EPA
disapproves a SIP submission for a
nonattainment area based on its failure
to meet one or more plan elements
required by the Act; (3) a finding under
section 179(a)(3) that the State has not
made any other submission required by
the Act (including an adequate
maintenance plan) or has failed to make
any other submission that mests the
completeness criteria or has made a
required submission that is disapproved
by the EPA for not meeting the Act’s
requirements; or (4) a finding under
section 179(a)(4) that a requirement of
an approved plan is not being
implemented.

2. Implications of Proposed Rulemaking

a. Implementation of the sanctions.
Section 179(a) provides that unless the
deficiency prompting the finding (i.e.,
nonsubmittal, disapproval, and
nonimplementation) has been corrected
within the time periods prescribed
therein one of the sanctions in section
179(b) *‘shall apply, as selected by the
Administrator.” Therefore, sanctions
will apply automatically in the
sequence prescribed hersin in all
instances in which sanctions are
applied under section 179(a) following
findings under section 179(a)(1}—{(4) for
part D plans or plan revisions (including
calls for part D plans) that the EPA has
already made or that the EPA will make
in the future, except when the EPA
takes a separate action to select
sanctions. Note, though, that if the
sanction clock elapses for any findings
before this action is final and effective
and the EPA has not taken independent
sanction selection action, the EPA
inferprets section 179(a) that sanctions
shall not apply until the EPA makes the
sanction selection through notice-and-
comment rulemeking.

The EPA intends to notify States of
the automatic application of sanctions
by letter from the EPA Regional
Administrator to the State Governor

. notifying the State of the date on which

sanctions begin. The EPA will also
publish a notice in the Federal Register

_'in which the EPA will-amend the
langua

a{] e being codified by this .
rulemaking to indicate what areas are
subject to the offset and highway
sanctions (see § 52.31(e) of today’s
proposed rule). In addition, if removal
of the sanction(s) is warranted (see

section II1.B.), the EPA will notify the

State by letter that the sanction(s) is’
being removed and amend the
regulatory language to reflect that the
area is no longer sub)ect to the
sanction(s).

b. Making findings. The EPA makes
section 179{a) findings of failure to
submit and findings of incompleteness
via letters from the EPA Regional
Administrators to State Governors or
other State officers to whom authority
has been delegated.s The letter itself
triggers the sanctions clock. To make
findings of failure to submit and
findings of incompleteness under
section 179(a)(1) and section 179(a)(3),
the EPA is not required to go through
notice-and-comment rulemeaking.? For
section 179(a)(2) and section
179(a)(3)(B) findings of dlsapproval the
Federal Register notice in which the
EPA takes final action disapproving the
submittal (typically after notice-and-
comment) initiates the sanctions clock.
For section 179(a)(4) findings of
nonimplemsntation, the sanctions clock
starts when the EPA makes a finding of
nonimplementation in the Federal
Register through notice-and-comment
rulemaking.

c. Sanctions clock.8 Once the
sanctions clock has started upon the

67-82, Finding of Failure to Submit a Required
State Implementation Plan or Any QOther R
Submissjon of the Act, Clean Air Act, Delegations
Manual, 12/13/91.

7Under section 110(k)(1), the Act provides EPA
with a 80-day period in which to determine
whether a eu{mittel is complete. The EPA makes
this completenass determination by letter sent to
the State (40 CFR part 51, appendix V). However,
prior to determining whether something is
complete, EPA must determine whether the State
made a submittal or whether the State failed to
submit the required SIP element or elements.
Therefore, EPA must make such a determination
prior to the time that EPA would be required to
determine whether a submittal is complete. Since
EPA has less than 60 days to determine whether a
State failed to make a required submittal or
submitted a complete SIP, and it is impossible to
gerovide notice-and-comment in 60 days, EPA

lieves that Congress clearly intended thet EPA
should not go through notice-and-comment
rulemaking prior to making findings of failure to
submit.

In addition, even if EPA’s findings of failure to
submit were subject to rulemaking procedures
under the APA, EPA believes that the good cause
exception to the rul requirement applies
(APA section 553(b)(B)). Section 553(b)(B) of the
APA provides that the Agency need not provide
notice and an ogportunity for comment if the
Agency for good cause determines that notice and
comment are “impracticable, unnecessary, or
contrary to the public interest.” With regard to
findings of failure to submit, notice and comment
are unnecessary. The finding of failure to submit
does not require any judgment on the part of the
Agency. The issue is clear in that the Agency must
state whether or not it has received any submittal
from the State in response to a specific statutory
requirement. No substantive review is required for
such a determination. If the Agency has received a -
submittal, it will perform a completeness
determination. If the Agency has not received
anything, then the State has failed to submit the
required plan or plan element under section
179(a}(1). Because there is no on whlch to
comment, notice-and-commaent
unnecessary.

s For general guhfance on EPA’s interpretation of
how the sanctions clock functions and what is
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EPA meking a finding under section
179(a), in order to stop the clock, the
EPA must determine that the State has
corrected the deficiency that prompted
the finding. Similarly, to remove saction
179(b) sanctions applied under section
179(a), the State must correct the
deficiency prompting the finding that
resulted in sanction(s) application.

For a section 179(a)(1) finding that a
State has failed to submit a SIP or an
element of a SIP, or that the SIP or SIP
element submitted fails to meet the
completeness criteria of section 110(k),
the EPA will stop the sanctions clock or
remove the sanction upon the EPA's
determination that the State has
submitted the missing plan or plan
element and that the submittal meets
the completeness criteria established
pursuant to section 110(k)(1).9 If the
EPA disapproves a SIP submission
based on it failure to meet one or more
plan elements required by the Act, to
correct the deficiency for purposes of
stopping the sanctions clock or
removing the sanction, the State must
submit a revised SIP to the EPA and the
EPA must approve that submittal
pursuant to section 110(k). For a finding
that a requirement of an approved plan
is not being implemented, the EPA will
stop the sanctions clock or remove the
sanction through notice-and-comment
rulemaking upon a determination that
the State is implementing the approved
plan or part of a plan.

The EPA has made section 179(a)(1)
findings of failure to submit for
numerous submittals due under the
amended Act. In October 1991, the EPA
made findings that nine States and the
District of Columbia failed to submit
certain corrections to volatile organic
compounds (VOC's) regulations (due
May 15, 1991) required under section
182(a)(2)(A) for cartain ozone
nonattainment areas (56 FR 54554,
October 22, 1991). As of June 1993, the
following District of Columbia ozone
area 10 has still not submitted the
complete regulation corrections
required:

—————— -
necessary to stop it, see the memorandum entitled

*“Processing of State Implementation Plan (SIP)
Submittals” from John Calcagni to Air Division
Directors, Regions I-X, July 9, 1992. A copy of this
memorandum has been placed in the docket for this
rulemaking.

9The July 9, 1992 SIP processing guidance
indicates that if the 18 month sanction clock
elapses during a completeness review sanctions
will not be imposed unless EPA detarmines the
plan incomplets. Note that in light of today’s
proposal this is still EPA guidance.

10For official nonattainment area boundaries, see
40 CFR part 81.

Ozone nonattainment area
District of Columbia.

Thus, sanctions are due in this ozone
area in April 1993 if the deficiency is
not corrected with submittal of a plan
the EPA finds complete. However, since
the EPA interprets section 179(a) that
sanctions shall not apply until the EPA
makes the sanction selection via notice-
and-comment rulemaking, sanctions
shall apply in these areas when this
sanction selection action is final and
effective, or when any separate sanction
selection action the EPA takes is final
and effective. (Section IIL.A. discusses
sanction implementation in greater
detail.)

Note that with regard to the District of
Columbia, temporary corrections to
VOC's regulations have been adopted by
the district and are both enforceable and
effective. However, the District of
Columbia must make these regulations
permanent and formally submit them to
the EPA as a SIP revision and the EPA
must find them complete in order for
the sanction clock to stop. (Section II.C.
discusses in detail how the sanction
clock stops under section 179(a).)

In December 1991, the EPA made
findings that 11 States failed to submit
a required PM-10 SIP submittal or
failed to submit a required complete
PM-10 SIP due November 15, 1991 for
27 moderate PM—-10 nonattainment
areas (57 FR 19906, May 8, 1992). In
March 1992, the EPA made a finding
that one State failed to submit a
required complete PM~10 SIP due
November 15, 1991 for one PM-10 area.
In May 1992, the EPA mede a finding
that one State failed to submit a
required complete PM—10 SIP due
November 15, 1991 for two PM-10
areas. As of June 1993, the following 13
moderate PM—10 nonattainment areas 1!
in seven States have still not submitted
complete plans:

EPA re-
glon PM-10 m@nment area

New Haven, CT.
. | Guaynabo, PR.
Clairton, PA.
Lake County, IN.
Douglas, AZ:
.. | Nogales, AZ

Phoenix, AZ (sanctions due Sep-
tember 1993).
X coeee Rillito, AZ (sanctions due Novem-
ber 1993).
), QU Yuma, AZ (sanctions due Novem-
ber 1993).
X ... Imperial Valley, CA.
Searles Valley, CA.

11 For official nonattainment area boundaries, see
40 CFR part 81.
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EZ{:,"G' PM-10 nonatiainment area
b QU Bonner County, ID.
) QU Pocatelio, 1D.

Thus, the first sanction is due in these
PM-10 areas in mid-June 1993 (except
in three areas, as noted in the table) if
the deficiency is not corrected with
submittal of a plan the EPA finds
complste. However, as noted above,
since the EPA interprets section 179(a}
that sanctions shall not apply until the
EPA makes the sanction selection via
notice-and-comment rulemaking,
sanctions shall apply in these areas
when this sanction selection action is
final and effective, or when any separate
sanction selection action the EPA takes
is final and effective.

In June 1992, the EPA made findings
that three States failed to submit
required SO; SIP submittals due May
15, 1992 for 3 SO, nonattainment areas
(57 FR 48614, October 27, 1992). As of
June 1993, the following three SO,

” areas? have still not submitted

complete plans and thus the first
sanction is due in December 1993 if the
deficiency is not corrected with
submittal of a plan the EPA finds
complete:

S0, nonattainment area

Warren County (Conewango Town-
ship), PA.

Hancock County (New Manchester
Grant), WV,

Lewis and Clark County (East Hel-
ena), MT

.......

In addition, in January and February
1993 under sections 179(a)(1) and (3}
and section 110(m) the EPA made
findings that 36 States failed to submit
SIP elements or submitted mcomplete
SIP elements due under the Act in June
and November of 1992. The EPA is
publishing a notice in the Federal
Register announcing the findings made.
The first sanction for these SIP elements
is due july 1994.

3. Section 179(b) Sanctions 13

Under section 179(b), two sanctions
are available for selection by the EPA
follow a section 179(a) finding;

way funding sanction, sectlon
179{b)(1 ) (42 U.S.C. 7509(b)(1)). “The

12For official nonattainment area boundaries, see
40 CFR part 81.

13In addition, section 178(a) pmvndes for an air
pollution grant sanction that applies to grants EPA
may award under section 105. However, since it is
not & sanction provided under section 179(b), it is
not one of the sanctions that automatically apply
under section 179(a).
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_Administrator may impose a

prohibition, applicable to a
nonattainment area, on the approval by
the Secretary of Transportation of any
projects or the awarding by the
Secretary of any grants, under title 23,
United States Code, other than projects
or grants for safety * * *."” The safety
determination w1¥l be made by the
Secretary “‘based on accident or other
appropriate data submitted by the
State.” The Secretary must determine
that ““the principal purpose of the X
project is an improvement in safety to
resolve a demonstrated safety problem
and likely will result in a significant
reduction in, or avoidance of,
accidents.” Beyond projects and grants
qualifying for the safety exemption, the
prohibition also will not apply to the
following:

(1) Capital programs for public transit;

(2) Construction or restriction of
certain roads or lanes solely for the use
of passenger buses or high occupancy
vehicles;

(3) Planning for requirements for
employers to reduce employee work-
trip-related vehicle emissions;

4) Highway ramp metering, traffic
signalization, and related programs that
improve traffic flow and achieve a net
emission reduction;

(5) Fringe and transportation corridor
parking facilities serving multiple
occupancy vehicle programs or transit
operations;

(6) Programs to limit or restrict
vehicle use in downtown areas or other
areas of emission concentration
particularly during periods of peak use,
through road use charges, tolls, parking
surcharges, or other pricing
mechanisms, vehicle restricted zones or
periods, or vehicle registration
programs; )

{7) Programs for breakdown and
accident scene management,
nonrecurring congestion, and vehicle .
information systems, to reduce
congestion and emissions; and

{8) Such other transportation-related
programs as the Administrator, in
consultation with the Secretary of
Transportation, finds would improve air
quality and would not encourage single
occupancy vehicle capacity. :

In considering such measures, the
State should sesek to ensure adequate
access to downtown, other commercial
and residential areas, and avoid
increasing or relocating emissions and
congestion rather than reducing them.

b. Offset sanction, section 179(b}(2)
(42 U.S.C. 7509(b}(2)). The offset
sanction requires that when States apply
the emissions offset requirements of
section 173 to new or modified sources
or emissions units for which a permit is

required under part D, the ratio of
emission reductions to increased
emissions must be at least 2 to 1.

4. Application and Timing of the
Section 179(b) Sanctions

Although application of section
179(b) sanctions is mandatory when the
EPA makes a finding under section
179(a), it is not immediate. Instead,
section 179(a) provides for a sanction
“clock”, allowing States 18 months from
the finding to correct the deficiency that
prompted the finding befors sanctions
must apply. Specifically, under section
179(a), 18 months after the
Administrator makes a finding
concerning a State failure (as described
above} with respect to a specific plan or
plan element required by part D, or in
response to a SIP cdll, the highway or
offset sanction of section 179(b) shall
apply (as selected by the Administrator)
unless the deficiency has been :
corrected. In addition, if the deficiency
bas not been corrected six months after
the first sanction applies, then the
second sanction shall apply. However,
both sanctions shall apply after 18
months if the Administrator finds a lack
of good faith on the part of the State.14

II. Today's Action

A. Proposal

By this document, the EPA is
proposing a rule governing the order in
which the sanctions shall apply under

. section 179 following a section 179(a)

finding. This proposal is limited to the
order of sanctions since, once a finding
has been made, the EPA’s discretion is
limited to which sanction shall apply
and not whether sanctions should

apgly. ) ) )
- By this document, the EPA is setting

forth, as a general matter, the following
order of application of sanctions. The
EPA is proposing that the section
179(b)(2) offset sanction apply in an
area 18 months from the date when the
EPA makes a finding under section
179(a) with regard to that area.
Furthermore, the EPA is proposing that
the section 179(b)(1) highway. sanction
apply in an area six months following
application of the offset sanction. The
EPA is proposing to sequence the
application of the section 179(b)
sanctions in this manner in all cases
unless the EPA decides highways
sanctions apply first by individual
notice-and-comment rulemaking,.
(Sanction application sequencing is
addressed in § 52.31(d) of the proposed
rule.)

14 Any finding of a lack of good feith EPA makes
under section 179(a) will be subject to notice-and-
comment rulemaking.

The proposal is limited to the
sequence in which sanctions shall apply
under section 179(a} with respect to a
finding made under subsections (1)—(4)
specific to any implementation plan or
plan revision required under part D and
any implementation plan or revision
required under part D found
substantially inadequate pursuant to
section 110(k}(5). In general, part D
plans and plan revisions are required for
areas designated nonattainment under
section 107.!3 The proposal does not
encompass finding the EPA can make
under section 179(a) regarding SIP-calls
for non-part D plans or plan revisions or
the sanction provisions in section
110(m) of the Act.16 It also does not
encompass any findings the EPA may
make under other titles of the Act (e.g.,
section 502(d) for operating permitting
programs). [Section 52.31(c) of the
proposal addresses the rule's
applicability, including the findings and
SIP’s affected.] :

B. Sanction Sequencing Proposal -
1. Background

In general, sanctions can serve at least
two functions. One function is to
encourage compliance with the Act’s
requirements. This is an important tool
the EPA has available to compel areas
to meet their obligations under the Act
with the goal of ensuring the timely
development of approvable SIP's and
the implementation of those plans when
approved by the EPA. A second
function of sanctions is to protect and
preserve air quality in areas until the
deficiency prompting the sanctions-

13While part D generally applies to
nonattainment areas, some requirements extend to
other areas. For example, section 184(a) specifically
created at enactment an ozone transport region
called the Northeast Ozone Transport Region
(NOTR), which is comprised of several mid-Atlantic
and New England States (see General Preamble at
page 13527). Though areas within some of these
States may not be designated nonattainment, the
States must submit revisions to their SIP's by
certain statutory deadlines to include specific part
D measures for these areas (e.g., enhanced vehicle
inspection and maintenance program, reasonably
available control technology on volatile organic
compounds (VOC) sources, etc.).

16 Section 110(m) of the Act grants EPA broad
discretionary authority to apply either sanction
listed in section 179(b) “at any time (or at any time
after) a finding” under section 179(a) with respect
to any portion of the State, subject to certain
limitations (57 FR 44534, September 28, 1992). The
selection of sanctions being made by this action,
however, does not apply to the impasition of
sanctions by EPA under section 110{m). Thus, the
section 110(m) provisions are not addressed here.
Note that sanction selection for section 110{m)

_findings (including the findings under section

110(m) EPA made in January/February 1993 for
State failure to submit a section 507 small business
assistance program) will be made through notice-
and-comment rulemaking independent from this
action.



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules "

T 81275

initiating finding can be corrected. This
function is consistent with and - ’
reinforces the overall purpose of the
Act: to protect air quality so as to
promote public health and welfare. See
H.R. 490, 101st Cong. 2nd Sess. 228
(1990). e

2. Rationale for Sanction Order

In the General Preamble at page
13567, the EPA expresses the -
preliminary view that the choice of
which sanction to apply under section
179 will be decided on a case-by-case
basis. However, today, for three reasons,
the EPA is proposing that, as a general
matter, the offset sanction apply at 18
months followed by the highway
sanction 6 months thereafter.

Ones, the EPA believes that
conceptually the offset sanction will, in
general, provide a more certain air
quality benefit in the shorter- and
longer-term than the highway sanction.
‘The offset sanction provides a more
certain air quality benefit because it
increases from between 1-to-1 and 1.5-
to-117 to 2-to-1 the ratio of emission
reductions to increased emissions a new
or modified source must obtain before
being able to obtain a permit to -
construct and operate in a
nonattainment area. Thus, when the
offset sanction applies and new or
modified major sources locate and
commence operation in an area, air
quality can directly benefit as emissions

- contributing to the problem are reduced
by an amount up to twice that required
“merely"’ to offset the new source’s
emissions.

On the other hand, the link between
a benefit to air quality and the highway
sanction can be less direct and thus
more uncertain. Estimates of the air
quality impact of transportation projects
not implemented are for the most part
less certain than estimates of the air
quality impact of an emission reduction
from a stationary source obtained in

- connection with the offset sanction. An
estimate of the air quality benefit of a
transportation project not implemented
depends on the assumptions made
about the various factors governing the
extent and spatial cheracter of the
emissions-generating activity (e.g., .
vehicles miles traveled, traffic patterns,
etc.). These assumptions reflect
uncertainty. By contrast, activity factor
assumptions for stationary sources are
more certain and, with the predictive
tools available (i.e., air quality models),
the beneficial impact to air quality of

17 The new source review (NSR) offset ratio for
nonattainment areas generally is at least 1 to 1.
Howsever, the offset ratio for NSR in ozone
nonattainment areas ranges from 1.1 to 1.5;
depending on the area’s classification.

the offset sanction's emission reductions

- can be relatively easily quantified.

Morseover, the uncertainty concerning
the link between an air quality benefit
and the highway sanction increases in
the longer-term because estimating the

otential air quality benefit achievable

y the highway sanction from not
implementing a highway project is more
unicertain the further into the future the
underlying activity factor assumptions
are projected. In the nearer-term some
benefit to air quality may result from the
highway sanction by a cessation of
project construction activity, producing
a reduction in whatever construction-
related emissions may have occurred.
However, the benefit would be

- temporary whereas emission reductions

resulting from implementation of the
offset sanction must be achieved when
the source commences construction and
remain in place thereafter, Thus, the -
offset sanction in general provides a

more certain air quality benefit than the .

highway sanction in the shorter- and
longer-term. ‘

wo, the offset sanction provides
greater potential for more significant air
quality protection becauss it potentially
affects all categories of stationary
sources and, depending on the
pollutant(s) addressed in the deficiency
prompting the finding, may affect all

[criteria pollutants (i.e., pollutants for

which the EPA has promulgated a
NAAQS such as CO, PM-10, etc.). By
contrast, the highway sanction would
affect only mobile sources and
pollutants emitted by mobile sources.
(Mobile sources are not, for instance,

" regarded as significant emitters of lead

and SOz,)

Three, in addition to air quality
considerations, the 2-to-1 offset sanction
is less complicated to implement and
administer than the highway sanction
by its very nature and because of the
manner in which the EPA intends to
implement it, as discussed in section
I1.C.1.b. below. Since the EPA will
administer the offset sanction, its
implementation will not require
coordination and communication
between the EPA and other Federal
agencies and the EPA and non-air
quality agencies. In addition, as
discussed below, implementation of the
offset sanction does not necessitate a
revision to State nonattainment NSR
rules and the EPA's role will consist
primarily of enforcing the 2-to-1 offset
requirement through section 113(a)(5).

plementation of the highway

sanction, on the other hand, will require

extensive coordination between the
EPA, the Department of Transportation
{DOT), and State transportation and
planning agencies. The administration

of the highway sanction is also more -
burdensome because it will nacessitate
a continueus case-by-case review of
projects (based on information -
submitted by the States) to determine
which projects are exempt from the
highway funding restrictions of the
sanction and which projects are not.
Moreover, the' EPA does not regard
sanctions as a long-term selution to air
quality problems but rather intends to
work with States to resolve deficiencies

‘as rapidly as possible. Thus, by

applying the offset sanction at 18
months, if the State corrects the
deficiency prompting the finding.prior
to six months thereafter, then the
highway sanction would not apply and
the EPA and other affected agencies
would not be burdened with its _
comparatively greater implementation
and administration burden.

The EPA, therefore, is proposing, as a
general matter, that the offset sanction
apply before the highway funding
sanction following a section 179(a)
finding. The EPA recognizes, however,
that in specific cases the particular
circumstances may lead the EPA to
conclude that it is more appropriate for
the highway sanction to apply first. (See
section II.D. for discussion of how
private persons may petition the EPA
for issuance of a rule under the
Administrative Procedures Act (APA)
such as one proposing the highway

_sanction apply first.)

In $ome situations, it might be more
appropriate for the highway sanction to
apply first where the EPA determines
that the highway sanction could provide
more short-term air quality benefit and
that the highway sanction could have a
greater influence in encouraging
compliance. For example, in areas that
are not experiencing growth in the
number of new stationary sources, the
highway sanction may provide more
short-term air quality benefits since the
effect of an increase in the offset ratio
would be very low. As another example,

* because of the economic impact, in

some areas restricting highway funding
may provide more encouragement to.
State and/or local officials to correct a
deficiency than would an increase in
the offset ratio. In any such cass, the
EPA will take individual nptice-and-
comment rulemaking action, proposing
the highway sanction apply first.

C. Sanction Effectuation

1. Offset Sanction

The following discussion concerns
how the offset sanction will apply. First,
the scope of offset sanction applicability
is addressed and, second,
implementation and enforcement of the
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sanction is discussed. (Section 52.31(e)
of the proposal addresses offset sanction
applicability and implementation.)

a. Scope. ‘

(1) Source applicability.

The EPA is proposing that the
increased emission offset ratio of at least
2-to-1 apply to sources whose permits
have not been issued by the date on
which the offset sanction applies (in
this proposal, 18 months from the date
of a section 179(a) ﬁnding).

(2) Pollutant applicability.

When applying in an affected area,

. the offset sanction will require that new
or modified sources or emission units,
for which a permit to construct and
operate is required under part D, obtain
emission offsets at a ratio of at least 2-
to-1. The language of section 179(b)(2)
generally references the offset
requirements of section 173 for new or
modified sources or emission units
required to obtain a permit under part
D and is silent with respect to the
pollutant or pollutants for which the
source would be subject to this
requirement.

today’s action, the EPA is
proposing that, when the section
179(b}(2) offset sanction applies
pursuant to section 179, it applies only
to the pollutant(s) (and its/their
precursors) addressed in the deficiency
prompting the finding. Sources wishing
to construct or modify in an area must
then comply with the offset sanction for
the pollutant(s) (and its/their
precursors) addressed in the deficiency
prompting the finding and for which the
source is also subject to nonatteinment
NSR.18 However, the EPA is also
proposing that if the deficiency
prompting the finding is general in
nature and not specific to any
pollutant(s) {or its/their precursors), the
offset sanction applies to the criteria
pollutant(s) (and its/their precursors) for
which the area is designated
nonattainment.19 Sources wishing to

16 However, if a finding addresses one of the two *
ozone precursors (VOC's and nitrogen oxides
(NO,)), but does not address both precursors {for
example, if EPA finds a State failed to submit a
VOC rule correction for an ozone nonattainment
area), then when the offset sanction applies sources
must address both ozone precursors, even if the
other precursor is not addressed in the deficiency
prompting the finding (i.e., NO,). This is because
ozone is formed by both precursors acting in
combination, not singly. Thus, addressing one
ozone precursor without addressing the other might
diminish the air quality benefit of the offset
sanction by not reducing ozone levels. However, if
EPA approves a8 demonstration under section 182(f)
- that somse or all of the Act’s new NO, requirements
should not apply, then, in this example, the
sanction applies to NO, (as an ozone precursor)
only at sources where NO, NSR for ozone purposes
is applicable. (See discussion below in this section.)

19Far areas subject to part D requirements but
which are not designated nonattainment (e.g.,

construct or modify in an area must
then comply with the offset sanction for
all the criteria pollutant(s) (and its/their
precursors) for which the source is also
subject to nonattainment NSR.

When a source must comply with the
offset sanction for a pollutant(s), in the
determination of whether the source is
subject to nonattainment NSR
requirements for the pollutant(s),
precursors should be treated in the same
manner as nonattainment NSR
applicability determinations generally.
For PM-10 precursors, guidance is

“provided in the General Preamble at 57

FR 13538 and 13541-13543. The
discussion in the General Preamble
addresses the section 189(e)
requirement that, for all PM-10
nonattainment areas, the control
requirements applicable under PM-10
SIP’s are also applicable to major
stationary sources of PM-10 precursors,
except where the EPA determines that
such sources do not contribute
significantly to PM-10 nonattainment in
the area. The General Preamble
discussion provides guidance on how
and when the EPA intends to meake
significance determinations for PM-10
precursors for particular areas, which
affects whether or not precursors must
be addressed in nonattainment area NSR
SIP revisions. The PM-10 precursors
discussion on at 57 FR 15338 also
provides guidance on how precursors
should be treated for applicability
purposss. .

For precursors to ozone, a supplement
to the General Preamble publisEed on
November 25, 1992 (57 FR 55620)
provides guidance on amended SIP
requirements for NO,. Page 55624
specifically addresses the treatment of -
precursors to ozone in nonattainment
NSR applicability determinations.

In addition, at 57 FR 55623 and
5562655628 of the General Preamble
provide guidance on section 182(f),
which provides States an opportunity to
demonstrate to the EPA that some or all
of the amended Act’s requirements
should not apply to NO,, including
nonattainment NSR. Thus, for NOx
sources in ozone nonattainment areas
where the NO, nonattainment NSR
requirements of section 182(f) do not .
apply, the sanction does not apply to
NOx (as an ozone precursor).

b. Sanction implementation and
enforcement. When the offset sanction
applies, the EPA intends to ensure the
sanction is being implemented as

. permits are reviewed by reviewing

transport regions, such as the NOTR), where the
finding is general in nature the offset sanction
applies to tha pollutant(s) (and its/their precursors)
idag}iﬁod as causing the air pollutant transport
problem.

authorities for completeness and
approvability. As necessary, the EPA
intends to enforce the 2-to-1 offset
sanction through section 113(a)(5)
which gives the EPA the authority to
take certain actions whensever, on the
basis of any available information, the .
EPA finds that a State is not acting in
compliance with any requirement or
prohibition of the Act concerning
construction of new sources or
modification of existing ones. Under
section 113(a)(5) those actions are: (1)
Issue an order prohibiting the
construction or modification of any
major stationary source in any area
where such requirement applies; (2)
issue an administrative penalty order in
accordance with section 113(d); or (3)
brivx\llia civil action under section 113(b).
en the offset sanction applies

pursuant to this rule, if a State lacks a
nonattainment NSR program that the
EPA has approved under section
110(k)(3) as meseting the amended Act
NSR requirements, then the State must
comply directly with the substantive
new nonattainment NSR applicability
and emission offset requirements of
sections 171-193 (42 U.S.C. 7501-7515)
of the amended Act for emission offsets
(or cease under section 173 to issue
permits for major new or modified
sources). Where the EPA has not
approved a NSR SIP revision as meeting
the requirements of amended sections
171-193, the specifications of those
provisions must supersede any less
stringent or inconsistent State NSR
requirements.

addition, when the offset sanction
applies pursuant to this rule, in cases in
which States miss the statutory deadline
forpart D NSR SIP submittals, offsets
should be applied consistent with EPA’s
NSR transitional guidance.20 The ,
guidance addresses how applications
from sources should be treated when the
State misses the statutory deadline for a
part D NSR SIP submittal and a source
has not submitted a complete
application by the NSR SIP due date.
The guidance states that EPA will
consider these sources in compliance
with the Act whers the source obtains
from the State a permit that is consistent
with the substantive new NSR part D
provisions in the amended Act. If such
a source proposes to locate or modify in
an area subject to the offset sanction,

20 See *'New Source Review (NSR) Programs
Transitional Guidance” memorandum from John S.
Seitz to Air Division Director, Regions I-X, March
11, 1991; and “New Source Review (NSR) Program
Sup%lamenml Transitional Guidance on
Applicability of New Part D NSR Permit
Requirements’ memarandum from John Seitz to Air
Division Director, Regions I-X, September 3, 1992.
These have been entered in the dockst for this
rulemaking.
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then it must comply with the emission
offset requirements established in
sections 171-193 and the raguirements
set forth in this reguiation. In other
words, if a source proposes to locate or
modify in an area subject to the offset
sanction, mere consistency with the
substantive new offset requirements of
the Act is insufficient. Once today’s
-proposed rule is made final, sources
subject to the sanction must comply
with the requirements of 40 CFR |
52.31[a)}—{e) and the substantive NSR
requirements of sections 171-193 as
apxiicable. A
indicated in the September 3, 1992
NSR transitional gnidance, the relevant
substantive new provisions are the new
applicability thresholds, the offset
requirements of section 173, and the
NO, requiremsnts of section 182(f) for
most ozone nonattainment areas and the
NOTR. {The nsw NSR offset
requirements are discussed in ths
General Preamble at 57 FR 13552~
13554.) Although not specifically
mentioned in ths transitional guidance,
the substantive requirements include
the section 189(e) PM~10 precursars
requirement addressed in the General
Preamble at 57 FR 13538 and 13541~
13543.
2. Highway Senction
Under the highway sanction, as
described in section LD.2. above, the
EPA imposes a prohibition on approval
by the Secretary of DOT of highway
projects and grants. Thus, the highwa
sanction is not dirsctly implemented by
the EPA. Howevaer, the EPA is in the
process of developing procedures with
DOT to provids for the coordinated
implementation of the highway
sanction. (Section 52.31(e) of the
proposal addresses the highway
sanction.)
D. Opportunity for Comment

As discussed above, under section
179(a), the Act requires sanctions apply
only discretion afforded the EPA is
which of the two section 178(b)
sanctions a;tagly at 18 manths and which
six months thereafter. Therefore, today
the EPA is seeking comment only on its
proposal that, as a general metter, the
offset sanction apply at 18 months and
the highway sanction apply six months
thereafter f ing section 179{a)
findings the EPA has made or will make
for a required part D plan or plan
revision or a call for a part D plan or
plan revision. If in the future the EPA
makes exceptions to this rule, then in
individual notice-and-comment
rulemakings the EPA will seek comment
on whether the highway sanction shall

apply after 18 months and the offset

sanction apply six months thereafter

given the circumstances at hand.
Note that the APA also provides

citizens with a reeans that could be used

to petition the EPA to Fropose the
highway sanction apply first. The APA,
5 U.S.C. 553(e), provides that “Each

agency (including the EPA] shall give an

interested psrson the right to petition

_for the issuance, amendment, or repeal

of a rule.” This provision could
conceivably be invoked by a citizen to

petition the EPA to propose the highway

sanction apply first with respect to a
section 178(a) finding covered by this
action.

III. Miscellaneous

A. Executive Order 12291

Under Executive Order 12281, the
EPA must decide whether a rule is
“major” and, therefore, subject to the
requirements of a regulatory impact
analysis (RIA). The EPA does not
consider this to be a “major’
rulemaking and, therefore, an RIA has
not been prepared. In making this
determination, the EPA considered the
limited discretion afforded by the
sanction provisions of section 179 and
the general nature of the proposed rule.

section 179 provisions do not
afford the EPA the discretion, following
a section 1798(a) finding, to decide
whether or not a section 179(b) sanction
applies. Sanction application under
section 179 is automatic under the
timeframes prescribed once the EPA
selects the sanction order; the EPA's
only discretion concerns the ordering of
sanctions as discussed above. Thus, the
only relevant potential impact is the
effact of applying, s a general matter,
the offset sanction six months before the
highway sanction. The EPA, however,
does not believe this will have a major
impact given the short period of time
the offset sanction will apply before the
highway sanction applies.

oreover, the EPA also belisves, as

noted above, that, in the event imposing
the highway sanction is not necessary

six months following the offset sanction,

because the State has corrected the
deficiency prompting the finding,
applying the offset sanction first

- eliminates the need for the EPA and

other agencies to bear the greater
admintistrative and implementation
burden—compared to the offset
sanction—of having to effectuate the
highway sanction.

In sum, impacts will result
in the future when the sanctions apply
follawing the EPA sslection, the
mand nature of ssction 179 doss

not afford the EPA the discretion to alter

those impacts in a meaningful and
significant way since the EPA can only
decide the order of sanction application
following section 179{a) findings. In
addition, the impacts from sanctions are
impossible to gauge since the universs
of areas which wil), in fact, fail to mest
the requirements of the Act is not
known. 1t is also not known, for those
areas where sanctions apply, for what

' period of time the sanctions will be in

place, which depends on how rapidly
the State corrects the deficiency in
question. The EPA does intend, though,
to work with States to expeditiously
correct any deficienciss prompting
section 179(a) findings and use
sanctions as a short-tarm measure.

Therefore, for all these reasons the
Administrator finds this proposed rule
will not have an annual effect on the
economy of $100 million or more; it will
not result in & major increase in costs or
prices; and there will be no significant
adverse effects an compstition,
employment, investmant, productivity,
innovation, or the ability of United
States-based enterprises to compste
with foreign-based enterprises in
domestic or export markets.

This proposed rule has been
submitted to the Office of Manegement
and Budgst (OMB) for revisw as
required by Executive Order 12291. Any
written OMB comments and the EPA
responses are in the docket for this

rulemaking.
B. Regulatory Flexibility Act
The Regulatary Flexibility Act (RFA)

(5 U.S.C. 60D et seq.) requires federal

agencies to identily potantially adverss
impacts of federal regulations upon
small entities. Agencies are required to
perform a Regulatory Flexibility
Analysis where the significant impacts
are possible on a substantial number of
small entities. Small entities include
small businesses, small not-for-profit
enterprises, and governmental entities
with populations of less than 50,000.
Because this action will have some
impact, an Initin RFA Analysis has
been prepared pursuant to the EPA
guidelines, which hes been placed in
the docket to this rulemaking, For the
following three reasons, the EPA
believes the impect of this rule will be
limited. One, any impact thet may cocur
is limited to sources defined as “major’"

for nonattainment NSR purposes

(generally 100 tons per year {TPY) or
more of a criteria pollutant, except in
the more serious ozone nonattainment
areas). The majar sources most likely to
also be small entities as defined
pursuant to the RFA are only in these
more sericus ozons areas where the
major source TPY threshold has been



51278

Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

lowered under part D of the Act. Two,
note that the amended Act also
increases the nonattainment NSR offset
ratio in the ozone nonattainment areas.
The ratio ranges from 1.1 to 1.5,
depending on the severity of the area’s
classification. Thus, any impact the 2-
to-1 offset sanction will have may not be
as significant in precisely those areas—
severe and extreme ozone ,
nonattainment areas—where small
entities that are also major sources are:
most likely to exist. Three, as stated
above, the only relevant impact period
is 6 months in duration.

C. Paperwork Reduction Act

This rule does not contain any
information collection requirements
which require OMB approval under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

When the offset sanction applies,
sources subject to it will not incur an
additional information collection
burden because sources are already
required under the section 173 offset
requirements to obtain an emission
offset from between 1-to-1 and 1.5-to-1.
When the offset sanction applies, it
should not impose an additional
information collection burden because
sources will not have to provide any
information in the application beyond
that which it would already have to
provide in the absence of the sanction.
(For the information collection burden
of new requirements of the amended
Act for nonattainment NSR and
prevention of significant deterioration,
an information collection request is
being prepared to support rulemaking
changes to parts 51 and 52.)

When the highway sanction applies,
the Secretary of DOT is required to
determine which projects or grants
should not be affected by the sanction
and which, therefore, are exempt. This
determination will be based on .
information readily available in existing
documentation gathered for the purpose
of evaluating the environmental, social,
and economic impacts of different
alternatives for transportation projects.
These analyses are required for the
preparation of environmental
assessments and impact statements
under the National Environmental
Policy Act (NEPA). Historically,
exemption determinations by DOT for
sanctions have been based on such
NEPA documentation and not
necessitated additional information
gathering and analysis by the States. In
addition, since under NEPA final
environmental documents must be
approved by DOT, in most cases the
NEPA documentation will already be in
DOT's possession. Therefore, the EPA

does not believe that the highway
sanction, when applied, will impose an
additional information collection
burden on the States.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
dioxide.

Dated: September 23, 1993.

Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble part 52 of title 40, Code of
Federal Regulations, is proposed to be
amended as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart A—{Amended)

2. Subpart A is proposed to be
amended by adding a new §52.31 to
read as follows:

§52.31 Application sequence for Clean Air
Act section 179 sanctions. :

(a) Purpose. The purpose of this
section is to implement 42 U.S.C.
7509(a) of the Act, with respect to the
application sequencing of the automatic
sanctions under 42 U.S.C. 7509(b),
following a finding made by the
Administrator pursuant to 42 U.S.C.
7509(a).

(b) Definitions. All terms used in this
section, but not specifically defined
herein, shall have the meaning given
them in §52.01.

(1) 1990 Amendments means the 1990
Amendments to the Clean Air Act (42
U.S.C. 7401 et seq.).

(2) Act means Clean Air Act, as
amended in 1990 (Pub Law No. 101-
549, 104 Stat. 2399). :

(3) Criteria pollutant means pollutant
for which the Administrator has
promulgated a national ambient air
quality standard pursuant to 42 U.S.C.
7409 (e.g., ozone, lead, sulfur dioxide,
particulate matter, carbon monoxids,
nitrogen dioxide).

(4) Findings or Finding refer(s) to one
or more of the findings, disapprovals,

and determinations described in § 52.32.

. (5) Part D méans part D of title I of
the Act.

(6) Part D SIP or SIP revision or Plan
means a State implementation plen or
plan revision that States are required to
submit or revise pursuant to part D.

(c) Applicability. This section shall
apply to any State in which an air
quality area is located for which the
Administrator has made one of the
following findings, with respect to any-
part D SIP or SIP revision required
under the Act, or any part D SIP or SIP
revision required in response to a
finding of substantial inadequacy under
42 U.S.C. 7410(k)(5):

(1) A finding that a State has failed,
for an area designated nonattainment
under 42 U.S.C. 7407(d), to submit a
plan, or to submit one or more of the
elements (as determined by the
Administrator) required by the
provisions of the Act applicable to such
an area, or has failed to make a
submission for such an area that
satisfies the minimum criteria
established in relation to any such
element under 42 U.S.C. 7410(k);

{2) A disapproval of a submission
under 42 U.S.C. 7410(k), for an area
designated nonattainment under 42
U.S.C. 7407(d), based on the
submission’s failure to meet one or more
of the elements required by the
provisions of the Act applicable to such
an area;

(3)(i) A determination that a State has
failed to make any submission required
under the Act, other than one described
under paragraph (c)(1) or (c}(2) of this
section, including an adequate
maintenance plan, or has failed to make
any submission, required under the Act,
other than one described under
paragraph (c)(1) or (c}(2) of this section,
that satisfies the minimum criteria
established in relation to such
submission under 42 U.S.C.
7410(k)(1}(A); or (ii) A disapproval in
whole or in part of a submission
described under paragraph (c)(3)(i) of
this section; or :

(4) A finding that any requirement of
an approved plan (or approved part of
a plan) is not being implemented.

(d) Sanction application sequencing.

(1) To implement 42 U.S.C. 7509(a),
the offset sanction under paragraph
(e)(1) of this section shall apply in an
area 18 months from the date when the
Administrator makes a finding under
paragraph (c) of this section unless the
deficiency forming the basis of the
finding has been corrected. To further
implement 42 U.S.C. 7509(a), the
highway sanction under paragraph (e)(2)
of this section shall apply in an area six
months from the date the offset sanction
under paragraph (e)(1) of this section
applies unless the deficiency has been
corrected.

(2) Notwithstanding paragraph (d)(1)
of this section, nothing in this section
will prohibit the EPA from determining
through notice-and-comment
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rulemaking that in specific
circumstances the highway sanction
should apply 18 months after the EPA
makes one of the findings under
paragraph (c) of this section and that the
offset sanction should apply six months
from the date the highway sanction
applies.

&) Available sanctions and method
for implementation.

(1) Offset senction. (i) As further set
forth in paragraphs (e){1)(ii}~{e)(1)(v) of
this section, for the following areas, on
the following dates, the State shall
apply the emissions offset requirements,
in accordance with 42 U.S.C. 7503 and
7509(b)(2), at a ratio of at least 2-to-1 for
emission reductions to increased
emissions of the following pollutant(s)
and its {their) precursors for which the
finding(s) under paragraph (c) of this
section is {are) made:

Affected
area

Date sanc-
tion applies

Pollutant(s) af-
fected

{ii) The emissions offset requirements
shall apply to new or modified sources
or emissions units for which a permit is
required under part D, 42 U.S.C. 7501-
7515, on or after the date the sanction
applies.

iii) For purposes of applying the
emissions offset requirement set forth in
42 U.S.C. 7503, at the 2-to-1 ratio
required under paragraph (e}(1)(i) of this
section, the State shall comply with the
provisions of a State-adopted new
source review program that the EPA has
approved under 42 U.S.C. 7410(k)(3) as
meeting the nonattainment area new
source review requirements of 42 U.5.C.
7503-7515, as amendad by the 1990
Amendments, or, if no such plan has
been approved, the State shall comply
directly with the nonattainment area
new source review requirements
specified in 42 U.S.C. 7501-7515, as
amended by the 1890 Amendments, or
cease issuing permits to construct and
operate msjor new or modified sources.
For purposes of epplying the offset
requirement under 42 U.S.C. 7503
where the EPA has not fully approved
a State’s new source review program as
meeting the requirements of part D, the
specifications of those provisions shall
supersede any State requirement that is
less stringent or inconsistent.

{iv) For purposes of applying the
emission o requirement of 42 U.S.C.
7503, the enhanced 2-to-1 ratio required
under paragraph (e}(1)(i), of this section
shall be limited to the pollutant(s) and
its (their) precursors which is (are) of

concern in the deficiency prompting the
finding made under paragraph {c) of this
section. If the deficiency prompting the
finding under paragraph (c) of this
section is not specific to a particular
pollutant(s) and its {their) precursors,
the 2-t0-1 ratio required under ,
paragraph {e){1)(i) of this section shall
apply to all pollutants {and their
precursors) for which an area within the
State listed in paragraph (e){1)(i) of this
section is designated as nonattainment.
{v} For purposes of applying the
emissions offset requirement set forth in
42 U.S.C. 7503, any permit required
pursuant to 42 U.S.C. 7503 issued on or
after the date the offset sanction applies
under paragraph (d) of this section shall
be subject to the enhanced 2-to-1 ratio
under paragraph {e){1)(i) of this section.
(2) Highway funding sanction. For the
following areas, on the following dates,
the highway sanction shall apply as
provided in 42 U.S.C. 7509(b)(1):

Affacted area Date sanction applles

[FR Doc. 93-24185 Filed 9-30-93; 8:45 am)

- BILLING CODE 4500-50-#

40 CFR Part 52

[(IL12-11-5172; FRL-4733-2]
Approval and Promulgation of
impiementation Plan; {llinols

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On June 29, 1980, EPA
promuigated Federal stationary source
volatile organic compound {(VOC)
control measures representing
reasonably available control technology
(RACT) for emission sources located in
six northeastern Mlinois (Chicago area)
counties. EPA also took final :
rulemaking action on certain VOC
RACT rules previously adopted and
submitted by the State of [llinois for
inclusion in its State Inplementation
Plan (SIP). Included in EPA’s rules was
a requirement that the miscellaneous
organic chemical manufacturing
processes at the Stepan Gompany
Millsdale Plant (Stepan) manufacturing
facility in Elwood, illinois be subject to -
the “generic” rule for miscellaneous
organic chemical manufacturing
processes. By letter of October 22, 1990,
Stepan requasted that EPA reconsider
its rule as applicable to Stepan, on ths
basis that EPA had not adequately

responded to certain comments. EPA

agreed to do so, and is proposing site-

specific RACT requirements for Stepan’s
miscellaneous organic chemical
manufacturing processes and volatile
organic liquid (VOL) storage tanks,
which are sources of VOC. EPA solicits
public comments on its proposed
rulemaking action.

DATES: Comments on this proposal must

be received by November 1, 1993 at the

address belew. A public hearing, if
requested, will belixeld in Chicago,

Illinois. Requests for a hearing should

be submitted to J. Elmer Bortzer by

November 1, 1993 at the address below.

Interested persons may call Ms. Hattie

Geisler at {312) 886-3199 o see if a

hearing will be held and the date and

location of the hearing. Any hearing will
be strictly limited to the subject matter
of this proposal, the scope of which is
discussed below.

ADDRESSES: Written comments on this

proposed action should be addressed to

J. Elmer Bortzer, Chief, Regulation

Development Section {SAR-286), U.S.

Environmental Protection Agency,

Region 5, Chicago, llinois 60604. Again,

comments should be strictly limited to

the subject matter of this proposal.
Docket: Pursuant to sections 307{d)(1)

(B) and {N) of the Clean Air Act [CAA),

42 U.S.C. 7607{d¥(1) (B) and (N), this

action is subject to the procedural

requirements of section 307(d).

Therefore, EPA has established a public

docket for this action, A-92-36, which

is available for public inspection and

copying between 8 a.m. and 4 p.m.,

Monday through Friday, at the

following addresses. We recommend

that you contact Randolph O. Cano
before visiting the Chicego location and

Jecqueline Brown before visiting the

Washington, DC location. A reasenable

fee may be charged for copying. -

U.S. Environmental Protsction Agency,
Region 5, Regulation Development
Branch, 77 West Jackson Strest,
Chicago, Tllinois 60604, {312) 886—
6036.

U.S. Environmsntal Protection Agency,
Docket No. A-92-36, Air Docket {LE~
131), room M1500, Waterside Mall,
401 M Street, SW., Washington, DC
20460, (202) 260-7548.

FOR FURTHER INFORMATION CONTACT:

Steve Rosenthal, Regulation

Development Branch, 1.S.

Environmental Protection Agency,

Region 5, {312) 886-6052, at the Chicago

address indicated above.

SUPPLEMENTARY INFORMATION:

I. Background
In an sffort to comply with certain
requirements under part D of the CAA,
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42 U.S.C. 7401 et seq., the lllinois
Pollution Control Board (IPCB) adopted
an organic emission *‘generic’ rule on
April 7, 1988. The purpose of the
generic rule was to satisfy the EPA’s
requirements that Illinois adopt rules for
major (100 tons per year (TPY) and
greater) non-CTG sources.1 This
requirement is discussed in the April 4,
1979, General Preamble for Proposed
Rulemaking (44 FR 20372).

Under the adopted generic rule,
subpart RR ‘‘Miscellaneous Organic
Chemical Manufacturing Processes’
{MOCMP) regulates manufacturing
processes which produce by chemical
reaction one or more organic
compounds that are specified in Illinois’
definition of MOCMP. Subpart RR -
requires that subject sources either
achieve an 81 percent reduction in
volatile organic material (VOM) 2 or that
they comply with an adjusted RACT
emission limitation obtained from the
IPCB.

On April 1, 1987, the State of
Wisconsin filed a complaint in the
United States District Court for the
Eastern District of Wisconsin against
EPA and sought a judgment that EPA,
among other requested actions, be
required to promulgate revisions to the
Illinois ozone SIP for northeastern
Illinois. Wisconsin v. Reilly, No. 87-C~
0395, E.D. Wis. On January 18, 1989; the
District Court ordered that EPA
promulgate an ozone implementation
plan for northeastern Illinois within 14
months of the date of that order. On
September 22, 1989, EPA and the States
of Illinois and Wisconsin signed a
settlement agreement in an attempt to
substitute a more acceptable schedule
for promulgation of a plan for the
control of ozone in the Chicago area. On
November 6, 1989, the District Court
vacated its prior order and ordered all
further proceedings stayed, pending the
performance of the settlement
agreement.

The settlement agreement calls for the
use of a more sophisticated air quality
model, allows more time for EPA to
promulgate a Federal implementation
plan (FIP) using the model, and requires
interim emission reductions while the
modeling study is being performed. The

1Control techniques guideline (CTG) documents
have been prepared by EPA to assist States in
defining RACT for the control of VOC emissions °
from existing stationary sources. Each individual
CTG recommends a presumptive norm of control
considered reasonably available to a specific source
category. Sources in categories for which no CTG
exists are termed “'non-CTG sources’’. See 44 FR
53762 (September 14, 1979).

2The State of Nlinols uses the term “VOM" in its
regulations. For the purposes of this RACT analysis,
this term is considered equivalent to EPA’s term
*“volatile nrganic compounds (VOC)".

interim emission reductions consist of
Federal promulgation of required VOM
RACT rules for Illinois to remedy
deficiencies in its State regulations.

On December 27, 1989 (54 FR 53080),
EPA proposed to disapprove the Illinois
generic rules (Subparts AA, II, PP, QQ,
RR) largely because the applicability
criteria were not consistent with EPA
RACT guidance for major non-CTG
sources. On that date, EPA also
proposed a number of RACT rules,
including a generic MOCMP rule which
covers Stepan’s major non-CTG
operations. On June 29, 1990 (55 FR
26814), EPA took final action to
disapprove the Illinois generic rules and
promulgate the proposed Federal rules,
including the generic MOCMP rule.

On August 28, 1990, Stepan filed a
petition for review of EPA’s June 29,
1990, rulemaking in the United States
Court of Appeals for the Seventh
Circuit. Nine other parties filed
petitions for review, which were
ultimately consolidated by the Court as
Illinois Environmental Regulatory
Group (“IERG”) et al. v. Reilly, No. 90—
2778,

By letter of October 22, 1990, Stepan
requested that EPA reconsider its rule as

~ applicable to Stepan, on the basis that

EPA had not adequately responded to
certain comments. EPA agreed to do so.

On July 1, 1991, EPA issued a three-
month administrative stay pending
reconsideration of the applicable FIP
rules for Stepan (and one other
petitioner). This stay was published on
July 23, 1991, (56 FR 33712). On March
3, 1992, (57 FR 7549), EPA published an
extension of the stay, but only if and as
necessary to complete reconsideration
of the subject rules (including any
appropriate regulatory action), pursuant
to EPA’s authority to revise the federal
rules in CAA sections 110(c) and
301(a)(1), 42 U.S.C 7410(c) and
7601(a)(1). - ’

As a result of EPA’s decision to
reconsider the federal rules as applied
to Stepan, EPA has conducted an
analysis of Stepan’s plant to determine
site-specific RACT requirements for the
Milldale facility. Today’s notice
presents the results of this analysis and
proposes rulemaking accordingly.

I1. Emission Source Idei\tiﬁcation
A. Batch Process Emission Sources

At the Stepan facility there are over
100 batch process emission sources
which emit VOCs to the atmosphere at
variable rates. The majority of the
chemical feedstocks, intermediates, and
products manufactured are relatively
heavy molecular weight organic
materials. Stepan uses non-chlorinated

solvents as additives in some of its
processes. As would be expected, the
maore significant sources of VOC
emissions at the Stepan facility are
those products or processes which use
solvents in addition to the heavier
molecular weight organic liquids.

As requested by EPA for the RACT
evaluation study, Stepan provided an
inventory of non-CTG batch process
emission sources at the facility.

B. Volatile Organic Liquid (VOL)
Storage Tank Emission Sources

Stepan also has VOC emission sources
in the form of VOL storage systems.
Although the majority of Stepan's VOL
storage tanks contain heavy molecular
weight organic liquids, there are some
non-chlorinated solvent tanks. Stepan .
has an inventory of approximately 400
tanks, all of which have fixed roofs.

III. Technical Approach for
Determining RACT

A. Introduction

The technical approach for this non-
CTG RACT evaluation for the Stepan
facility was developed using certain
draft CTG documents recently released
by the EPA for technical review. More
specifically, the EPA has issued
(September 1991) for review two draft
CTG documents: ‘‘Control of Volatile
Organic Liquid Storage in Floating and
Fixed Roof Tanks” and “‘Control of
Volatile Organic Compound Emissions
from Batch Processes.” The draft CTGs
are currently undergoing technical
review. The Stepan RACT evaluation
study has been prepared in accordance
with the draft CTGs to ensure that the
evaluation is consistent with the
technical approach, format, and RACT
conclusions of the draft CTGs.

In accordance with the draft CTGs,
RACT for Stepan’s batch process and

'VOL storage tank emission sources hes

not been established for specific tanks
or pieces of process equipment which
require controls. Rather, a set of criteria
has been developed, based on the
technical and economic information in
the draft CTG documents, which will
enable the evaluation of process
equipment and storage tank control
requirements on a case-by-case basis.

B. Batch Processes

In the batch process draft CTG, RACT
for batch processes was based on the
evaluation of alternative control devices
at varying levels of control efficiency for
different ranges of mass emissions and
peak volumetric flow rate from the
source. This approach takes into
consideration the cyclical nature of
batch processing emissions; within a
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&
given process there may be a .
tremendous variation in volumetric flow
rate and/or VOC concentration in the
gas stream. v .

One of the difficulties in controlling
emissions from batch processes is that
- the emissions control units generally
must be sized to accommodate the peak
emission and flow levels; using average
emission concentration and flow rate
values may result in the selection of a
control device which is ineffective
during periods of peak emissions.
Therefore, the RACT control evaluation
for batch reactor processes is based on
annual mass emissions and maximum
average (15-minute) flow rate.

In addition to the evaluation of
individual sources, the proposed rule
requires that groups of sources within a
geographically-accessible process area
be evaluated in combination to
determine if controls are warranted on
a group basis. The batch process train
which should be evaluated is the reactor
used to synthesize a product or
intermediate, and all unit operations
associated with that reactor. .

Although the evaluations considered
specific types of control devices, the
RACT determination is based on
achieving a certain level of control and
does not dictate the type of control
system which must be applied.

. C. Volatile Organic Liquid Storage
Tanks

The storage tank draft CTG develops

RACT control criteria for storage t
based on VOL storage tank size, the
number of tank turnovers, and the vapor -
pressure of the organic liquid. A
threshold exemption level has been
proposed (based on vapor pressure and
tank size) below which controls would
not be required on a fixed-roof tank. For
tanks above the exemption levels,
criteria have been developed which
indicate when controls would be
required, and what type of control

- system could be used to achieve RACT.

In the storage tank draft CTG, fixed

roof tanks containing VOLs with vapor
pressures greater than 0.5 pounds per
square inch absolute (psia) were
subjected to a detailed analysis for the
determination of RACT., For the facility-
specific RACT assessment conducted for
Stepan, this has been expanded to
include additional analysis of low vapor
pressure tanks.

IV. Control Technology Evaluation

Numerous alternative control
technologies were evaluated as potential
candidates for RACT retrofit for the -
Stepan facility. Only a few control
options were selected for the detailed

analysis, however, due to their wide
range of applicability.

A. Batch Process Applications

For batch process applications,
thermal incinerators and refrigerated
vent condensers were considered as
potentially appropriate emissions
control technologies capable of reducing
emissions from Stepan’s process
emission sources by at least 90 percent.

B.-Volatile Organic Liquid Storage Tank
Applications

For VOL storage tanks, two internal
floating roof options are sufficiently
effective at reducing tank emissions to
constitute RACT. These are an internal
floating roof with a vapor-mounted
primary seal and a secondar{l seal, or an
internal floating roof with a liquid
mounted primary seal, both with
gasketed fittings. A 90 percent efficient
capture and control system constitutes
an acceptable alternative to an internal
ﬂc::iting roof with the above-mentioned
seals.

The storage tank draft CTG evaluated
control options at three different vapor
pressures: 0.5, 0.75, and 1.0 psia.
Additional evaluation of floating roofs
was necessary to determine RACT for
tanks containing low vapor pressure.
(less than 0.5 psia) liquids.

V. RACT Criteria
A. Introduction

The proposed rule provides
procedures for determining RACT for
emission sources (or combinations of
sources) at the Stepan facility in
accordance with the RACT criteria.
These RACT criteria for batch processes
have been developed using a similar
approach to that used to develop the
Summary of RACT Option Cutoffs in
revised Table 6-1 from the draft CTG.
The RACT criteria for storage tanks have
been developed using the cost-

. offectiveness graphs in Section 6.0 of

the storage tank draft CTG end from
additional cost analyses conducted as
part of this RACT evaluation for internal
floating roofs on low-vapor pressure
VOL storage tanks.:

Using the RACT criteria, it will be
necessary to evaluate individual pieces
of equipment, groups of equipment
within a process area, and tanks to
determine if controls should be applied.

For each type of system (batch
processes and VOL storage systems), a
threshold exemption level has been
proposed, below which emissions
controls are not required.

B. Batch Process Applications

Based on the RACT exemptions in the
draft batch process CTG, a table

presenting a series of equations has been
developed which is included in this ~ -
proposed rule. RACT may be .
determined from these equations based
on mass emissions, volatility, and
maximum average (15-minute) flow rate.
To determine RACT for batch processes -
at the Stepan facility, the following

‘procedures are presented.

1, Emissions Estimation

The RACT criteria presented in this
proposed rule are to be applied to batch
process sources (or.groups of sources) -
based on the uncontrolled emission rate.
For reactors which have a product

" condenser (i.e., condensers which

recover product and are an integral part
of the process), the product condenser is
not considered a control device. - -
Therefors, uncontrolled emissions are to
be calculated after the product recovery
condensers.

Unlike product condensers, vent
condensers which primarily serve the

" function of reducing emissions to the

atmosphere, not recovering product, are
considered emissions control devices.
For processes which have vent
condensers primarily as pollution
control devices, uncontrolled smissions
are calculated prior to the vent
condenser. The batch process draft CTG
provides guidance on emission -
estimation methodologies from different
types of batch reactor processes.

2. Threshold Exemption Criteria

In this proposal, that batch processes
which emit VOCs to the atmosphere at
a rate of less than 35,000 pounds per
year, prior to any emissions control
device, will be exempted from

- emissions control requirements. The

threshold exemption level applies both
to individual batch process emission
sources and to groups of compatible
sources within a process area. Sources
which should be evaluated in the
aggregate include a complete batch
process train, including the reactor used
to synthesize a product or intermediate
and all unit operations associated with -
that reactor,

If an emission source or combination
of sources emits 35,000 pounds per year
or more, further examination is required
to determins if the source or sources are
required to apply RACT. :

3. Volatility Range Determination

If an emission source or group of
sources exceeds the mass emissions
threshold exemption criteria of 35,000
pounds VOC per year, the next step in
determining the applicability of RACT
is to determine the range of volatility of
the organic vapor. In the draft CTG,
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three ranges of volatilities are defined as
follows:

Low Volatility—vapor pressure of less
than 75 mm Hg (1.5 psia) at 20
degrees centigrade

Medium Volatility—vapor pressure
greater than or equal to 75 mm Hg (1.5
psia) and less than or equal to 150
mm Hg (3.0 psia) at 20 degrees
centigrade

High Volatility—vapor pressure greater
than 150 mm Hg (3.0 psia) at 20
degrees centigrade
To determine the vapor pressure of

exhaust gas streams with multiple

VOCs, a weighted average of the vapor

pressures of the different components

should be calculated to determine the
appropriate volatility range. Procedures
for calculating vapor pressures from
multiple-VOC liquids are contained in

40 CFR 52.741(a)(8).

4. Flow Rate Determination

Maximum average flow rate over a 15-
minute period is determined via
measurements of volumetric flow rate in
accordance with U.S. EPA Methods 1
and 2 (40 CFR part 60, appendix A). For
sources which exceed the threshold
exemption criteria in the aggregate (as
previously defined), where it is possible
to measure the combined flow rate (i.e.,
the sources vent into common
ductwork), the actual maximum average
flow rate should be used. If this is not
possible, aggregated sources should be
evaluated on an individual basis to
determine the maximum average flow
rate for each source. The sum of the
individual flow rates is then
determined. For comparison against the
flow rate criteria, 75 percent of the sum
of the individual maximum average
flow rates is used in determining RACT
requirements for aggregated sources.

5. RACT Control Determination

The next step is to determine if RACT
applies, using the equations in Table 1.
This step is to be performed on a yearly
basis (subsequent to final promulgation
of this proposed rule). The source’s
maximum average flow rate (or 75
percent of the sum of the individual
source maximum average flow rates for
aggregated sources) is compared with
the flow rate calculated from the
equations, using the corresponding mass
emissions under the selected volatility
range. If the actual maximum average
flow rate is less than the flow rate given
by the equation, RACT-level emission
controls (at a 90 percent control level)
are required for this source.

If the maximum 15-minute average
flow rate is equal to or greater than the
flow by the equation, emission controls

are not required. If the equation gives 0
or a negative flow, emission controls are
also not required.

C. Volatile Organic Liquid Storage Tank
Applications

Based on the graphs in the storage
tank draft CTG, tank size and vapor
pressure cut-off levels have been
proposed for this RACT assessment. To
determine RACT for VOL storage tanks
at the Stepan facility using Table 2, the
following procedures are provided.

1. Tank Size Threshold Exemption
Criteria

EPA proposes that tanks below 40,000
gallons in size be exempt from
emissions control requirements. Tanks
containing VOL which are 40,000
gallons or greater in size are subject to
further review to determine RACT.

2. Volatility Determination and
Threshold Exemption Criteria

The second criterion is the maximum
true vapor pressure of the liquid within
the storage tank. To determine RACT for
VOL storage tanks at or above 40,000
gallons, the maximum true vapor
pressure at actual tank storage
temperature is used.

For tanks greater than or equal to
40,000 gallons in size which contain
liquid with a maximum true vapor
pressure greater than or equal to 0.75
psia, emission controls consisting of an
internal floating roof or a 90 percent
efficient capture and control system are
RACT. The internal floating roof must
have either a vapor-mounted primary
seal and a secondary seal, or have a
liquid-mounted primary seal.

For tanks greater than or equal to
40,000 gallons in size which contain
liquid with a maximum true vapor
pressure less than 0.75 psia, additional
evaluation is required. The cut-off levels
are presented in Table 2. From the
Table, RACT for different storage tanks
can be determined.

3. Low Vapor Pressure Tanks

EPA proposes that tanks containing
VOLs with maximum true vapor
pressures of less than 0.05 psia be
exemgt from controls.

dditional analysis was conducted
for the evaluation of RACT for tanks
containing liquids with vapor pressures
equal to or greater than 0.05 psia and
less than 0.5 psia. (The range of vapor
pressures below 0.5 psia was not
examined in the draft CTG, but was
studied for this evaluation since Stepan
stores a large number of compounds
with low volatility.) The fellowing
additional vapor pressures wers
evaluated: 0.05, 0.1, and 0.25 psia.

Proposed tank size cut-off levels for
low vapor pressure tanks (i.e., less than
0.5 psia) are included in Table 2. The
lower vapor pressure cases, i.e., 0.05,
0.1, and 0.25 psia, were developed in
order to tailor RACT to the low vapor
pressure of the organic compounds
stored by Stepan. These cases were
generated based on the cost analysis of
emissions control for low vapor
pressure tanks and an assumed rate of
10 turnovers Fer year.

To use Table 2, tanks of a size equal
to or larger than a size shown on the
table which contain a liquid of vapor
pressure equal to or greater than the
corresponding vapor pressure shown in
the table must be controlled by a 90%
efficient capture and control system or
by an internal floating roof. To evaluate
tank sizes between those shown in
Table 2, it will be necessary to
interpolate between volumes to find the
corresponding vapor pressure cutoff.

VI. Testing

A. Batch Processes

The uncontrolled emissions from
Stepan’s batch processes shall be
determined by the equations in Chapter
3 of the draft CTG for batch processes
unless EPA specifically requires that the
test methods in 40 CFR 52.741(a)(4) be
used to determine uncontrolled VOC
emissions from any batch process(es).

EPA may require performance testing
to demonstrate the efficiency of any
control device installed on a batch
process emission source to comply with
this RACT requirement. Performance
testing shall be conducted in accordance
with the procedures referenced in
paragraphs (a)(4) (iii), (iv}, (v}, and (vi)
in 40 CFR 52.741. EPA may allow
alternative method(s) for demonstrating
the efficiency of any control device used
by Stepan.

B. Volatile Organic Liquid Storage
Tanks

For each storage tank which is larger
than the specified threshold exemption
size of 40,000 gallons, the vapor
pressure of the contained VOL shall be
determined. Prior to the initial filling of
new tanks or prior to refilling existing
tanks with a new VOL, the highest
maximum true vapor pressure of the
VOL to be stored shall be determined
using the methods referenced in 40 CFR
52.741(a)(8).

VII. Monitoring

A. Batch Processes

An operating plan shall be prepared
for each source or group of sources that
is equipped with a closed vent system
and emissions control device (e.g.,



Federal Register / Vol..58, No. 189 / Friday, October 1, 1993 / Proposed Rules

51283

thermal incinerator, carbon adsorption

unit, flare, or vent condenser). The
operating plan shall be submitted to
EPA. The operating plan shell provide
documentation demonstrating that the
control device will achieve the required
control efficiency during maximum
loading conditions. This documentation
shall include a description of the gas
stream which enters the control device,
including flow rate and VOC content
under varying conditions, and
manufacturer’s design specifications for
the control device. If the control device
or the closed vent capture system
receives vapors, gases, or liquids other
than fuels from sources that are not
designated sources under the RACT
rule, the efficiency demonstration
should include consideration of all
vapors, gases, and liquids received by
the closed vent capture system and
control device. In addition, the
operating plan must include a
description of the parameter or
parameters to be monitored to ensure
that the control device will be operated
in conformance with its design and an

- explanation of the criteria used for
selection of the parameter(s). The
monitor will operate at all times that the
control device is in operation.

B. Volatile Organic Liquid Storage
Tanks

After installing an internal floating
roof, Stepan shall visually inspect the
internal floating roof, the primary seal,
and the secondary seal prior to filling
the storage vessel with VOL. If there are
holes, tears, or other openings in the
primary seal, the secondary seal, or the
seal fabric or defects in the internal
floating roof, Stepan shall repair the
items before filling the storage vessel.
An external, visual inspection of the
internal floating roof and the primary
seal or an external inspection of the
secondary seal through manholes and
.roof hatches on the fixed roof shall be
-performed at least once every .12 months
after the initial fill. -

If the internal floating roof is not
resting on the surface of the VOL inside
the storage vessel, or there is liquid
accumulated on the roof, or the seal is
detached, or there are holes or tears in
the seal fabric, Stepan shall repair the -
item or empty and remove the storage
vessel from service within 30 days. If a
failure that is detected during the
inspection cannot be repaired within 30
days and if the vessel cannot be emptied
within 30 days, an extension can be
requested from EPA. Such an extension
should document that alternative
storage capacity is unavailable and
specify a schedule of actions Stepan
will take to ensure that the control

equipment will be repaired or the vessel
will be emptied as soon as possible.

In addition, Stepan is required to
inspect visually the internal floating
roof, the primary seal, the secandary
seal, gaskets, slotted membranes, and
sleeve seals each time the storage vessel
is emptied and degassed or at a
minimum of once every 10 years. If the

- internal floating roof has defects, the

primary seal has holes, tears, or other
openings in the seal or the seal fabric,
or the secondary seal has holes, tears, or
other openings in the seal or the seal
fabric, or the gaskets no longer close off
the liquid surfaces from the atmosphers,
or the slotted membrane has more than
10 percent open area, Stepan is required
to repair the items, as necessary, so that
none of the conditions specified in this
paragraph exist before refilling the
storage vessel with VOL.

In the event that Stepan elects to
control emissions from a VOL storage
tank using a closed vent system and
control device rather than an internal
floating roof, the monitoring
requirements specified for batch
processes in Section VILA of this notice
will apply.

VII. Recordkeeping

A. Batch Processes

EPA proposes that recordkeeping
requirements for the Stepan facility
shall be consistent with 40 CFR
52.741(y)—Recordkeeping and reporting
for non-CTG sources. This includes
provisions to keep a copy of monitoring
data, operating plans, and maintenance
logs for each control device installed as
a result of this RACT determination. In
addition, all records related to Stepan’s
annual RACT control determination
must be made available for review. All
records shall be kept for a three-year
period.

B. Volatile Organic Liquid Storage
Tanks

In this proposed rulemaking, Stepan
is required to keep a record of each
internal floating roof inspection

_conducted. Each record shall identify

the storage tank on which the inspection
was performed and shall contain the
date of the inspection and the observed
condition of each component of the
control equipment (seals, internal
floating roof, and fittings). If any _
deficiencies are detected during the
annual visual inspection, a report shall
be prepared that identifies the storage
tank, the nature of the defects, and the
date the storage tank was emptied or the
nature and date of the repair. After each
inspection during which holes or tears
in the seal or seal fabric, or defects in

the internal floating roof, or other
contro} equipment defects are detected,
a report shall be prepared that identifies
the storage tank and the reason it did
not meet the specification and lists each
repair made. '

Stepan shall keep a record of each
storage tank with a design capacity
equal to or greater than the tank
capacity cut-off value on the applicable
RACT criteria table, which stores a
liquid with a maximum true vapor
pressure equal to or greater than the
corresponding vapor pressure cut-off.
The corresponding vapor pressure cut-
off shall be determined by interpolation
if the tank size is between 40,000
gallons and 3,300,000 gallons, but not
250,000 or 1,500,000 gallons. The record
shall contain the VOL stored, the period
of storage, and the maximum true vapor
pressure of that VOL during the
respective storage period. Records shall
be kept for a three-year period. .

In the event that Stepan elects to
control emissions from a VOL sterage
tank using a closed vent system and
control device rather than an internal
floating roof, the recordkeeping
requirements discussed for batch
processes in Section VIILA of this notice
will apply.

IX. Compliance Date

A compliance period of 12 months
from the date of EPA’s final
promulgation is proposed for Stepan to
complete the RACT evaluation of the
facility’s batch process and VOL storage
tank emission sources, comply with any
applicable control requirements, and

. report the results of the evaluation to

EPA.

X. Summary and Conclusions
Through this proposed rule, RACT

 criteria for Stepan are proposed for

batch process and VOL storage tanks
which have the potential to emit VOCs
to the atmosphere. These criteria consist
of cut-offs that establish which of
Stepan’s VOL storage tanks and batch
processes must install controls. RACT
consists of an overall VOC reduction of
90 percent by a control device for batch
process and VOL storage tanks; or the
use of an internal floating roof, with
appropriate seals, for VOL storage tanks.
Recordkeeping and monitoring
requirements have also been proposed.
Compliance with these requirements is
required one year from EPA'’s final
promulgation of these rules.

Public comment is solicited on this
proposal for the Stepan Company
Millsdale Plant. Public comment is
specifically solicited on the annual
emission reduction and annualized cost
that would result from this rulemaking,
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the criteria used in making this RACT
determination, and the cutoff levels set
in this RACT determination. Public
comments received by the date shown
above will be considered in the
development of EPA’s final rule.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing ge impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less that 50,000.

This action involves only one source,.
Stepan Company. Stepan Company is
not a small entity. Therefors, EPA
certifies that this RACT promulgation
does not have a significant impact on a
substantial number of small entities.

Under Executive Order 12291, today’s
action is not “Major”. It has been
submitted to the Office of Management
and Budget (OMB) for review.

OMB has approved the information
collection requirements contained in the
FIP for Ozone in the Chicago Area under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number
2060-0203. .

Since this proposed action involves
only one source, an information
collection request (ICR) document is not
required. The effect of this proposed
rule will be to reduce the reporting and
recordkeeping requirements on this one
source from those estimated in the
Chicago FIP ICR. Thus, the burden on
this one source is estimated to be 6
hours for reporting and 14 hours for
recordkeeping, or a reduction of 240
hours. This includes time for reviewing
instructions, searching existing data
sources, gathering and maintaining the

data needed, and completing and
reviewing the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch (PM-
223Y); Environmental Protection
Agency; 401 M Street, SW., Washington,
DC 20503, marked ‘““Attention: Desk
Officer for EPA.” The final rule will
respond to any OMB or public
comments on the information collection
requirements contained in this proposal.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Hydrocarbons, Incorporation
by reference, Intergovernmental
relations, Ozone.

Dated: September 9, 1993.

Carol M. Browner,
Administrator.

TABLE 1.—CUTOFF LEVELS FOR BATCH REACTORS

Volatility Equation
HOW e et FR=AE(0.067) - 2268
moderate FR=AE(0.044) — 1600
high ... FR=AE(0.020) - 700
where: TABLE 2.—CUTOFFS FOR STORAGE Authority: 42 U.S.C. 7401-7671q.

FR=maximum (15-minute average) flowrate
(cubic ft/minute)
AE=annual emission total (lbs/year)
volatility: -
low—less than 1.5 psia at 20 degrees C
moderate—greater than or equal to 1.5 psia
and less than or equal to 3.0 psia at 20
degrees C
high~greater than 3.0 psia at 20 degrees C
To determine if 80% emission reduction is
required, use the actual measured (or
determined by engineering calculation)
annual emission total in the equation above
which corresponds to the volatility of
emissions from the source. Compare the FR
given by this equation to the actual
maximum 15-minute average flowrate
determined from the source. If the actual
flowrate is less than the FR given by the
above equation, control is required. If the
actual maximum 15-minute average flowrate
is larger than or equal to the FR given by the
equation, no control is required. If the FR
given by the equation is 0 or is negative, no
control is required.

TABLE 2.—CUTOFFS FOR STORAGE

TANKS
Maximum
Tank size (gallons) t';‘rgs‘g%prgr
(psia)
40,000 0.75
250,000 0.25

TANks—Continued
Maximum
. true v r
Tank size (gallons) pressaueg
(psia)
1,500,000 : 0.10
3,300,000 0.05

Tanks of a size equal to or larger than a size
shown in this table and containing a liquid
of vapor pressure greater than or equal to the
corresponding vapor pressure must be
controlled. All tanks equal to or larger than
40,000 gallons and containing a liquid of
vapor pressure 0.75 psia or greater must be
controlled. Tanks smaller than 40,000 gallons
do not require control. Tanks which store
only liquids with vapor pressure less than
0.05 psia do not require control. For tanks
sized between 40,000 and 3,300,000 gallons,
interpolate between table values to determine
the vapor pressure of the liquid below which
no control is required.

For the reasons set forth in the
preamble, it is proposed that chapterI, -
title 40 of the Code of Federal
Regulations be amended as follows:

PART 52—AMENDED]

1. The authority citation for part 52
continues to read as follows:

Subpart O—lllinols

2. Section 52.741(a)(3) is amended by
adding the following definitions (in
alphabetical order) to read as follows:

§52,741 Control Strategy: Ozone conirol
measures for Cook, DuPage, Kane, Lake,

McHenry and Wiil Countles.
(8) * ® w
(3) * &k %

w * " * -

Batch process means a non-
continuous industrial process including,
but not limited to, reactors, filters,
dryers, distillation columns, extractors,
crystallizers, blend tanks, neutralizer
tanks, digesters, in process surge tanks,
and product separators.

* - * | *

Liquid mounted seal means a foam or
liquid-filled primary seal mounted
around the circumference of the tanks -
s0 as to be in continuous contact with
the liquid between the tank wall and the
floating roof.

* - * * »

Mass emissions means the annual rate
of emissions of VOCs to the atmosphere
in units of pounds VOC/year.

L ]

- * * *



Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

- 51285

Maximum average flow rate means
- the maximum flow rate achieved over a
15-minute period.
b L] L] * *

Maximum true vapor pressure means
the equilibrium Farual pressure exerted
by the stored volatile organic liquid
(VOL) at the temperature equal to:

(A) The highest calendar-month
average of the VOL storage temperature;

)y

{B) The local maximum monthly
average temperature as reported by the
National Weather Service for VOLs
stored at the ambient temperature as
determined:

(1) In accordance with methods
described in American Petroleum
Institute Bulletin 2517, Evaporation
Loss from External Floating Roof Tanks;

{2) As obtained from standard
reference texts; or

(3) As determined by ASTM Method
D2879-83.
® L ] » * ]

Process vent means any non-fugitive
source of gaseous VOC emissions to the
atmospherse resulting from non-
combustion emission sources. This
includes all process equipment vents
and stacks, as well as building
ventilation exhausts (i.e., from hoods or
ventilation sweeps). Not included in
this definition are exhaust streams from
combustion sources such as boilers and
incinerators.

” ® * » "

3. Section 52.741(a)(3) is amended by
revising the definitions for “‘Floating
roof”’ and “Storage tank or storage
vessel” to read as follows:

§52.741 [Amended]
* * »

Floating mof means a storage tank or
vessel cover consisting of a doubls deck,
pontoon single deck, internal floating
cover or covered floating roof, which
rests upon and is supported by the
contained volatile organic liquid (VOL),
and which is equipped with a closure
seal or seals to close the space between
the roof edge and tank wall,

* * * * ®,

Storage tank or storage vessel means
any tank, vessel, reservoir, or container
used for the storage of VOL compounds,
excluding:

(A) Pressure vessels which are
designed to operate in excess of 15
pounds per 831 are inch gauge without
emissions to the atmosphere except
under emergency conditions;

(B) Subsurface caverns or porous rock
reservoirs;

(C) Underground tanks if the total
volume of VOLs added to and taken
from a tank annually does not exceed
twice the volume of the tank; or

S

(D) Frames, housing, auxiliary
supports, or other components that are
not directly involved in the containment
of liquids or vapors.

L] * » » ]

4, Section 52.741 is amended by
adding paragraph (a)(4)(ix) to read as
follows:

§52.741 [Amended)

(6) * *

(4) * % N

(ix) Maximum average ﬂow rate
measurement.

(A) Applicability. The requirements of
paragrapgJ (a)(4)(ix) of this section shall
apply to the measurement of maximum
average flow rate from batch processes
at the Stepan Chemical Company,
Millsdale Plant, in Elwood, Illinois for
the purposes of determining
conformance with the RACT criteria
specified in paragraph (w)(3)(iii) of this
section.

(B) Specific Requirements. The
maximum average flow rate for a batch
process shall be measured in accordance
with USEPA Methods 1 and 2, 40 CFR
part 60, appendix A.

(1) For a single batch process source,
the maximum average flow rate is
determined by measuring the 15-minute
period which includes the highest
volumetric flow rate achieved by the
source under normal operating

conditions. The maximum average flow

rate is the average volumetric flow rate
measured over this 15-minute period.
(2) For aggregated sources, the
maximum average flow rate is
determined by measuring the 15-minute

‘period which includes the highest

volumetric flow rate achieved by the
combined sources under normal
operating conditions. Measurements are
to be made at a stack or duct location
which includes the exhaust flow from
all of the aggregated sources.

(3) For aggregated sources for which
there is no common ductwork or stack
location where volumetric flow rate
measurements could be made that
would be representative of the exhaust
flow from all of the sources under
consideration, an alternate procedure is
provided. To determine the maximum
average flow rate for multiple sources
which cannot be measuredp in aggregate,
the maximum average flow rate foreach
source shall be determined on an
individual basis in accordance with the
procedures in § 52.741(a)(4)(ix)(B)(1).
The maximum average flow rate for the
aggregated sources is equivalent to 75
percent of the sum of the individual
maximum 15-minute average flow rates
for each individual source.

* . L * *

4. Section 52.741 is amended by
adding paragraph (w}(3)(iii) to read as
follows:

§52.741 [Amended]
* * 4 L] »

(w) * * *

(3) * ® ®

(iii) The batch processes and VOL
storage tanks at Stepan Company,
Millsdale Plant, Elwood, Illinois, are

. required to comply with the provisions

in paragraph (w)(3)(iii) of this section
instead of paragraph (w)(3)(i} or
(w)(3)(ii) of this section, or 35 ILL. Adm.
Code 218 Subpart B or 35 ILL. Adm.
Code 215 Subpart B.

(A) Applicability. The affected
emission sources at the facility are all
VOL storage tanks at the facility and
batch process emission sources at the
following production areas: Blended
detergent area, Amides production, .
Drum dry process, Spray dry process,
Methyl esters production, “G" Unit
neutralization system, “C&F"’ Unit,
Multi-purpose reactor, ‘M Building”
processes, Quat/urea prilling process,
Quats process, E&G Unit, Tors
sulfonation phase 2, Urethane foams
and resins process, Alcohol distillation
column, Hydrotropes process, Ethylene
oxide alkoxylation facility, and the
Toximul and sulfonate process.

(B) RACT Controls—Batch Process
Emission Sources. Batch process
emission sources at the Stepan facility
which meet the RACT criteria presented
in § 52.741(w)(3)(iii)(D)} must reduce
emissions of VOC, by the date that the
RACT control determination (in which
it is established that the RACT criteria
have been mset) is required, by using
emission capture and control techmques
which achieve-an overall reduction in
uncontrolled VOC emissions of at least
90 percent.

(C) RACT Controls—VOL Storage
Tanks. VOL storage tanks at the Stepan
facility which mest the RACT criteria
presented in § 52.741(w)(3)(iii)(E) must
reduce uncontrolled emissions of
volatile organic compounds (VOC), by
the date that the RACT control
determination (in which it is established
that the RACT criteria have been met) is
required, by 90 percent through use of
an add-on control device, or use, an
internal floating roof with a vapor-
mounted primary seal and secondary
seal and gasketed fittings, or an internal
floating roof with a liquid mounted
primary seal only and gasketed fittings.

(D) RACT Criteria—Batch Process
Emission Sources.

(1) Applicability. The provisions of
§ 52,741(w)(3)(iii)(D) apply to batch
process emission sources in Stepan’s
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batch process areas listed in
§52.741(w)(3)(iii)(A).

(2) Procedures for determinin ﬁ

{1} Determination of uncontro
emissions. For each batch process
source, annual mass emissions of VOC
on an uncontrolled basis shall be
calculated, by (insert date 12 months
from date of EPA’s final rule] and at the
end of every subsequent 12 month
period. Product recovery condensers
which serve the primary function of
recovering product and as such are an
integral part of the batch process are not
considered air pollution control devices;
therefore, uncontrolled mass emissions
are to be calculated after product
recovery condensers. Vent condensers
which serve the primary function to
reduce atmospheric emissions of VOC
are considered air pollution control
devices; therefore, uncontrolled
emissions are to be calculated before
vent condensers. Uncontrolled mass
emissions are to be calculated using the
equations in Chapter 3 of the draft CTG
for batch processes unless EPA :
specifically requires that the test
methods in § 52.741(a)(4) be used to
determine uncontrolled VOC emissions
from any batch process(es).

(u') Determination of uncontrolled
emissions from aggregated sources. In
addition to evaluating batch process
emission sources on an individual basis,
annual mass emissions of VOC shall be
calculated for aggregated batch process
emission sources. Sources which shall
be evaluated in the aggregate include &
complete batch process train, including
the reactor used to synthesize a product
or intermediate and all unit operations
associated with that reactor. Each batch
process emission source will therefore
be evaluated twice, individually, and as

part of an a ated source.

(iii) Thres. exempnon criteria
based on mass emissions. Batch process
emission sources that emit less than
35,000 Ib/yr VOC are exempt from
emission control requirements. Both
individual and aggregated batch process
emission sources are to be compared to
this threshold exemption criteria, using
the procedures for calculating mass
emissions in § 52.741(w)(3)(iii)(D)(2)(1)
and (if).

(iv) Existing control device exclusion.
Batch process emission sources at the
Stepan facility which have existing vent
condenser emissions controls may not
remove those control devices, regardless
of whether the source’s mass emissions
of VOC meet the threshold exemption
criteria in § 52.741(w)(3)(iii)(D)(2)(ii).

{v) Volatility range determination.
Each batch process emission source and
each aggregated batch process emission
source which exceeds the threshold

exemption criteria in

§ 52.741(w)(3)(iii)(D)(2)(iii) (with
emissions of 35,000 lb/yr VOC or
greater) shall next determine the
volatility range of the organic vapor in
the emissions stream. Three ranges of
volatility are defined as follows:

Low volatility: vapor pressure of less
than 75 mm Hg (1.5) psia at 20
degrees C

Medium volatility: vapor pressure
greater than or equal to 75 mm Hg (1.5
psia) and less than or equal to 150
mm Hg (3.0 psia) at 20 degrees C

High volatility: vapor pressure greater
than 150 mm Hg (3.0 psia) at 20
degrees C

Vapor pressure shall be determined in
accordance with the procedures of
§52.741(a)(8).

(vi) Maximum average flow rate
determination. Each batch process
emission source and each aggregated
batch process emission source which
exceads the threshold exemption
criteria in § 52.741(w}(3)(iii)(D)(2){iii)
{with emissions of 35,000 1b/yr VOC or
greater) shall next determine the
maximum average flow rate in
accordance with the procedures jn
§52.741(a)(4)(ix).

(vii) RACT control determination.

" Each batch process emission source and
each aggregated batch process emission
source which exceeds the threshold
exemption criteria in

§52. 741(w)(3)(m)(D)(2)(uﬂ (with
emissions of 35,000 Ib/yr VOC or
greater) shall next determine if RACT
applies, using the equations in Table 1.
Compare each source and aggregated
source’s maximum average flow rate, as
determined in

§ 52.741(w)(3)(iii}(D)(2)(vi), with the
flow rate calculated by the equations in
Table 1 for the corresponding mass
emissions, as determined in

§52. 741(w)[3)(m)(D)(2) (1) and (ij), for
the selected volatility range, as
determined in

§ 52.741(w)(3)(iii)(D)(2)(v). If the
maximum 15-minute average flow rate
is less than the flow rate calculated by

‘the equation, emission controls in

accordance with § 52.741(w)(3)(iii)(B)
are RACT for this source. If the
maximum 15-minute average flow rate
is equal to or greater than the flow

- calculated by the equation, emission

controls are not required. If the flow rate
calculated by the equation is negative or
0, then emission controls are not
required. This RACT control
determination is to be performed by
{insert date 12 months from the date of
EPA’s final rule] and at the end of every
subsequent 12 month period.

(E) RACT Criteria—VOL Storage
Tanks.

- (1) Applicability. The provisions of
this subpart apply to all VOL storage
tanks at the Stepan facility.

. (2) Procedures for determining RACT.

(/) Tank size threshold exemption
criteria. VOL storage tanks below 40,000
gallons in size are exempted from
emissions control requirements. Tanks
containing VOL which are 40,000
gallons or greater are subject to further
review to determine RACT.

(ii) Volatility determination and
volatility exemption. For VOL storage
tanks above the tank size threshold
exemption criteria in
§ 52.741(w)(3)(iii)(E)(2 X1} (tanks equal to
or greater than 40,000 gallons) the
maximum true vapor pressure shall be
determined in accordance with the
procedures provided in the definition
found in § 52.741(a)(3). VOL storage
tanks containing VOLs with a maximum
true vapor pressure of less than 0.05
psia are exempt from control
requirements.

(iii) Determination of RACT. For VOL
storage tanks equal to or above 40,000
gallons, and which contain liquid with
a maximum true vapor pressure greater
than or equal to 0.75 psia, emissions
control in accordance with
§ 52.741(w)(3)(iii)(C} is RACT.

(iv) Low vapor pressure VOL storage
tanks. For VOL storage tanks equal to or
above 40,000 gallons containing VOL
with a maximum true vapor pressure at
or above 0.05 psia, and which contain
liquid with a maximum true vapor
pressure less than 0.75 psia, RACT is
determined using Table 2. To determine
RACT for a low vapor pressure VOL
storage tank containing a liquid with a
vapor pressure given in Table 2
{corresponding to the maximum true
vapor pressure of the VOL), compare the
size of the tank to the tank size on thé
Table. If the tank size is equal to or
greater than the tank size on the Table,
controls in accordance with
§52.741(w)(3)(iii)(C) are RACT.

(v) To evaluate tanks containing
liquids with vapor pressures between
those listed on Table 2, interpolation is
required to obtain the tank size cut-off
for tanks containing liquids with vapor
pressures between greater than 0.25 and
less than 0.75 psia. Using Table 2,
interpolation is also necessary to obtain
the tank size cut-off for vapor pressures
greater than 0.05 and less than 0,10 psia,
and greater than 0.10 and less than 0.25
psia. _

(vi) RACT determinations, as
described in § 52.741(w)(3)(iii)(E)(2)
must be performed by (insert date 12
months from the date of EPA’s final
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rule) and at the end of every subsequent
12 month period. '

(F) Testin 1) Applicability. At the
discretion of the EPA, performance
testing may be required to demonstrate
the efficiency of any closed vent system
and control device that may be installed
on a batch process emission source.

{2) Testing procedures for batch
process emissions controls. Performance
testing shall be conducted in accordance
with the procedures referenced in
paragraphs (a}(4) (iii), (iv), (v), and {vi)
of this section.

(3) Testing procedures for VOL
storage tanks. For VOL storage tanks
above the tank size threshold exemption
criteria in § 52.741(w)(3){iii)(E)(2/i), the
maximum true vapor pressure of the
contained VOL shall be determined.
Prior to the initial filling of new tanks
or prior to refilling existing tanks with
a new VOL, the highest maximum true
vapor pressures for any VOL to be
stored shall be determined using the
methods referenced in § 52.741(a)(8).

(G) Monitoring. (1) Operating plan for
closed batch process emission control
devices. An operating plan shall be
prepared for each source or group of
sources that is equipped with a closed
vent system and emissions control
device. The operating plan shall be
submitted to EPA by (insert date 12
months from the date of EPA’s final
rule) or by the date a determination is
made that an emission control device is
required. The operating plan shall
provide documentation demonstrating
that the control device will achieve the
required control efficiency during
maximum loading conditions. This
documentation shall include a
description of the gas stream which
enters the control device, including flow
rate and VOC content under varying
conditions, and manufacturer’s design
specifications for the control device. If
the control device or the closed vent
capture system receives vapors, gases, or
liquids other than fuels from sources
that are not designated sources under
the RACT ruls, the efficiency
demonstration should include
consideration of all vapors, gases, and
liquids received by the closed vent
capture system and control device. In
addition, the operating plan should
include a description of the parameter
or parameters to be monitored to ensure
that the control device will be operated
in conformance with its design and an
explanation of the criteria used for
selection of the parameter(s).

(2) Internal floating roof monitoring
and inspection procedures. After
installing an internal floating roof, and
prior to filling the storage vessel, a
visual inspection of the internal floating

roof, the primary seal, and the
secondary seal is required. If there are
holes, tears, or other openings in the
primary seal, the secondary seal, or the
seal fabric or defects in the internal
floating roof, these items shall be
repaired before filling the storage vessel.
An external, visual inspection of the -
internal floating roof and the primary
seal or the secondary seal by external
inspection through manholes and roof
hatches on the fixed roof shall be’
performed at least once every 12 months
after the initial fill. If the internal
floating roof is not resting on the surface
of the VOL inside the storage vessel, or
there is liquid accumulated on the roof,
or the seal is detached, or there are
holes or tears in the seal fabric, the item
shall be repaired or the storage vessel
shall be emptied and removed from
service within 30 days. If a failure that
is detected during the inspection cannot
be repaired within 30 days and if the
vessel cannot be emptied within 30
days, an extension can be requested
from EPA. Such an extension should
document that alternative storage
capacity is unavailable and specify a
schedu{e of actions that will be taken to
ensure that the control equipment will
be repaired or the vessel will be emptied

. as soon as possible, In addition, a visual

inspection of the internal floating roof,
the primary seal, the secondary seal,
gaskets, slotted membranes and sleeve

. seals is required each time the storage

vessel is emptied and degassed or ata
minimum of once every 10 years. If the
internal floating roof has defects, the
primary seal has holes, tears, or other .
openings in the seal or the seal fabric,
or the secondary seal has holes, tears, or
other openings in the seal or the seal
fabric, or the gaskets no longer close off
the liquid surfaces from the atmosphere,
or the slotted membrane has more than
10 percent open ares, repair of these
items would be required, as necessary,
so that none of the conditions specified
in this paragraph exdst before refilling
the storage vessel with VOL.

(H) Recordkeeping and Reporting. (1)
Recordkeeping requirements for the
affected sources at the Stepan facility, as

described in § 52.741(w)(3)(iii)(A), shall _

be consistent with paragraph (y) of

§ 52.741—-Recordkeeping and reporting
for non-CTG sources. In addition, all -
records related to Stepan’s annual batch
process RACT determination must be
made available for EPA review. All
records shall be kept for a three-year
period.
*

* L » L]
6. Section 52.741 is amended by

adding paragraph (y)(2)(iv) to read as
follows:

§52.741 [Amended]

1] » * " »
. nx
(2 LR

(iv) Stepan shall keep a record of each
internal floating roof inspection
conducted. Each record shall identify
the storage tank on which the inspection
was performed and shall contain the
date of the inspection and the observed
condition of each component of the
control equipment (seals, internal
floating roof, and fittings). If any
deficiencies are detected during the
annual visual ingpection, a report shall
be prepared that identifies the storage
tank, the nature of the defects, and the
date the storage tank was emptied or the
nature and date of the repair. After each
inspection during which holes or tears
in the seal or seal fabric, or defects in
the internal floating roof, or other
control equipment defects are detected,
a report shall be prepared that identifies
the storage tank and the reason it did
not meet the specification and lists each
repair made. Stepan shall keep a record
of the VOL stored, the period of storage,
and the maximum true vapor pressure
of that VOL during the respective
storage period. Records shall be kept for
a three-year period.

7. Section 52.741 is amended by
adding tables 1 and 2 to the end of the
section preceding Appendix A to read
as follows:

§52.741 [Amended]

»* * L] L4 -

TABLE 1 TO §52.741.—CUTOFF
LEVELS FOR BATCH REACTORS

Volatility Equation
FR=AE(0.067) ~ 2268
FR=AE(0.044) — 1600
FR=AE(0.020) - 700

where: .
FR=maximum (15-minute average) flowrate
{cubic ft/minute)
AE=annual emission total (lbs/year)
volatility:
low—1less than 1.5 psia at 20 degrees C
moderate—greater than or equal to 1.5 psia
and less than or equal to 3.0 psia at 20
degrees C
high—greater than 3.0 psia at 20 degrees C
To determine if 90% emission reduction is
required, use the actual measured (or
determined by engineering calculation)
annual emission total in the equation above
which corresponds to the volatility of
emissions from the source. Compare the FR

_given by this equation to the actual

maximum 15-minute average flowrate
determined from the source. If the actual
flowrate is less than the FR given by the
above equation, control is required. If the
actual maximum 15-minute average flowrate
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is larger than or equal to the FR given by the
equation, no control is required. If the FR
given by the equation is 0 or is negative, no
control is required.

TABLE 2 TO §52.741.—CUTOFFS FOR
STORAGE TANKS

Maximum

; true vapor

Tank size (gallons) pressure

(psia)

40,000 075
250,000 0.25
1,500,000 0.10
3,300,000 0.05

Tanks of a size equal to or larger than a size
shown in this table and containing a liquid
of vapor pressure greater than or equal to the
corresponding vapor pressure must be
controlled. All tanks equal to or larger than
40,000 gallons and containing a liquid of
vapor pressure 0.75 psia or greater must be
controlled. Tanks smaller than 40,000 gallons
do not require control. Tanks which store
only liquids with vapor pressure less than
0.05 psia do not require control, For tanks
sized between 40,000 and 3,300,000 gallons,
interpolate between table values to determine
the vapor pressure of the liquid below which
no control is required.

[FR Doc. 93-23857 Filed 9-30-93; 8:45 am]
BILLING CODE 6568-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 440 and 441

(MB-028-F)
RIN 0838-AET2

Medicald Program; Early and Periodic
Screening, Diagnosis, and Treatment
Services Defined

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
codify in Medicaid regulations existing
policies and legislative changes
concerning early and periodic
screening, diagnosis, and treatment
(EPSDT) services for Medicaid
recipients under age 21. These policies
are based on section 4101(c) of the
Omnibus Budget Reconciliation Act of
1987, as amended by section 302 of the
Medicare Catastrophic Coverage Act of
1988, and section 6403 of the Omnibus
Budget Reconciliation Act of 1989.
DATES: Comments will be considered if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on November 30, 1993.

ADDRESSES: Mail comments to the

. following address: Health Care

Financing Administration, Department
of Health and Human Services,
Attention: MB-028-P, P.O. Box 7518,
Baltimore, MD 21207-0518.

If you prefer, you may deliver your
written comments to one of the
following addresses:

Room 309-G, Hubert H. Humphrey
Building, 200 Independence Avenue
SW., Washington, DC 20201; or room
132, East High Rise Building, 6325
Security Boulevard, Baltimore,
Maryland 21207.

Due to staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
MB-028-P. Comments received timely
will be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, in room 309-G of the
Department’s offices at 200
Independence Avenue SW., .
Washington, DC, on Monday through
Friday of each week from 8:30 a.m. to
5 p.m. (phone: (202) 690-7890).

If you wish to submit comments on
the information collection requirements
contained in this proposed rule, you
may submit comments to: Laura Oliven,
HCFA Desk Officer, Office of
Information and Regulatory Affairs,
Office of Management and Budget, room
3002, New Executive Office Building,
Washington, DC 20503.

FOR INFORMATION CONTACT: Linda

Sizelove, (410) 966—4626

SUPPLEMENTARY INFORMATION:
1. Background
A. Genera‘l

Title XIX of the Social Security Act
(the Act) provides authority for States to
establish Medicaid programs to furnish
medical assistance to needy individuals.
Section 1902(a)(10) of the Act describes
most of the groups of individuals to
whom medical assistance may be
furnished under two broad
classifications: The categorically needy
(section 1902(a){10)(A)) and the

" medically needy (section

1902(a)(10)(C)). Coverage of the
medically needy group is at a State’s
option. (Three major exceptions to these
categories are qualified Medicare
beneficiaries described in section
1905(p) of the Act, selected low-income
Medicare beneficiaries described in
section 1902(a)(10)(E)(iii) of the Act,
and qualified disabled and working
individuals described in section 1905(s)
of the Act. The individuals in these
categories are not affected by this

proposed rule since the benefits for
these individuals include all services
covered under Medicare and only those

", services.)

Section 1905(a)(4)(B) of the Act has,
since 1969, included the cost of early
and periodic screening, diagnosis, and
treatment (EPSDT) services for Medicaid
recipients under age 21 within the scope
of medical assistance. Under section
1902(a) of the Act, which sets forth the
requirements that Medicaid State plans
must meet in order to receive Federal
financial participation (FFP}, State plans
must provide for the State to furnish
medical assistance for EPSDT services

to all categorically needy individuals

under age 21. The EPSDT benefit is

_optional for the medically needy

population, although the majority of
States have elected to furnish the
service to some or all medically needy
groups. If a State elects to furnish
EPSDT services to any medically needy
group, the entire package of EPSDT
services as defined in Medicaid
reg®ations at 42 CFR 441,56(b) and (c)
and 441.57 must be furnished to that
group.

Section 1902(a)(43) also requires that
State plans provide for the following
activities to implement the EPSDT
benefit:

¢ Informing all Medicaid recipients
under age 21, who are eligible for
EPSDT under the plan, of EPSDT
availabilit

~» Provxgmg or arranging for requested
screening services.

o Arranging for treatment of health
problems found as a result of screening.

In addition, section 1916(a) of the Act
exempts from Medicaid copayment
requirements services furnished to
recipients under age 18 (or up to age 21_
at a State’s option), except for any s
enrollment fee, premium, or similar
charge that may be imposed on
medically needy recipients.

B. Legislative Changes

Before 1987, section 1905(a)(4)(B) of
the Act defined EPSDT services as
«* * * garly and periodic screening and
diagnosis of individuals who are eligible
under the plan and are under the age of
21 to ascertain their physical or mental
defects, and such health care, treatment,
and other measures to correct or
ameliorate defects and chronic
conditions discovered thereby, as may
be provided in regulations of the
Secretary; * * *.” The statute also
provided that no enrollment fee,
premium or similar charge could be
charged to categorically needy
individuals, and no deduction, cost
sharing, or similar charge could be
imposed for services to individuals

.
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under 18 years of age and, at the option
of the State, individuals under 21, 20, or
19 years of age or any reasonable
category of individuals 18 years or over.
An enrollment fee or premium could be
charged to medically needy individuals.

On December 22, 1987, the Omnibus
Budget Reconciliation Act of 1987,
Public Law 100-203, was enacted. This
act was later amended, in part, by the
Medicare Catastrophic Coverage Act of
1988; Public Law 100-360. Section
4101(c) of Public Law 100-203, as
amended by Public Law 100-360, added
a new subsection 1916(c) to the Act, that
allows the States to impose a premium
payment on pregnant women and
infants (under age 1) who are eligible for

Medicaid as categorically needy on the
basis of a family income of 150 percent
or more of the Federal poverty level
applicable to a family of the size
involved. This premium is limited to 10
percent of the amount by which family
income {(minus dependent child care
costs) exceeds 150 percent of the
Federal poverty line.

Section 6403 of the Omnibus Budget
Reconciliation Act of 1989 (Public Law
101-239, enacted on December 19,
1989) revised section 1905(a){4)(B) of
the Act by removing the Secretary's
authority to define EPSDT services and
added a new section 1905(r) to the Act
that defines the items and services to be
included under the term ‘“‘early and
periodic screening, diagnostic, and
treatment services.” The changes made
by section 6403 include— :

* Modifying the definition of
screening services to include blood lead
level assessments ag%ro riate for age
and risk factors, an eagth education;

¢ Requiring distinct periodicity
schedules for screening, dental, vision,
and hearing services and requiring
medically necessary interperiodic
screening services; '

o Adding a newly required service
component of “‘other necessary health
care, diagnostic services, treatment and
other measures described in section
1905(a) to correct or ameliorate defects
and physical and mental illnesses and
conditions discovered by the screening
services, whether or not such services
are covered under the State plan”; and

¢ Clarifying that nothing in the
Medicaid law permits limiting program
participation for EPSDT providers to
those that cen furnish all required
EPSDT diagnostic or treatment services
or prohibiting the participation of
qualified providers that can furnish only
one such service. :

Section 6403 of Public Law 101-239
also revised section 1802(a)(43) of the
Act to require that State Medicaid
agencies report basic information on

participation in the Medicaid child
health program and section 1805(a)(4) of
the Act to require that EPSDT services
as defined in section 1905(r) of the Act
must be furnished to Medicaid eligible
individuals under age 21.
C. Existing Regulations

The EPSDT services provisions are
found in existing regulations at 42 CFR
part 440, subpart A, and part 441,
subpart B. The EPSDT provisions of
section 4101(c) of Public Law 100-203
and section 6403 of Public Law 101-239
have never been codified in regulations.

D. Manual Instructions

The EPSDT services provisions of
Public Law 101-239 became effective
April 1, 1990, without regard to whether
final regulations to carry out the
provisions had been promulgated by the
effective date. To ensure
implementation of the Public Law 101~
239 provisions, HCFA issued State
Medicaid Manual instructions in April

- and July 1990, and in September 1992,

II. Provisions of the Proposed

Regulations

In order to conform the regulations to
the provisions of section 4101(c) of
Public Law 100203, which amended
section 1916(c) of the Act, and sections
6403 (a), (d), and (e) of Public Law 101-
239, which amended sections
1902(a)(43), 1905(a)(4)(B), and 1905(r) of
the Act, we propose to make the
following changes to 42 CFR part 440,
subpart A and 42 CFR part 441, subpart

(>}

In accordance with section 1905(r) of
the Act, which defines EPSDT items and
services, we would revise the definition
of “EPSDT"” at § 440.40(b) to include
general screening services and vision,
dental, and hearing services. The
existing EPSDT definition specifies only .
screening and diagnostic services to
determine physical and mental defects.
We would also revise paragraph (b) to
include diagnostic services as one of the
corrective measures and indicate that
the conditions are no longer required to
be chronic but include all physical and
mental conditions and illnesses
discovered by the screening services.

In § 441.50, which defines the basis
and scopse of subpart B for EPSDT
individuals under age 21, we would add
section 1905(r) of the Act as the basis for _
defining EPSDT services.

We would change the title of § 441.56
from *“Required activities” to
“Notification requirements’’ and would
maintain the existing requirements for
providing notice to eligible individuals
or their families regarding the EPSDT
program. In paragraph (a} in accordance

with section 1902(a)(43)}(A) of the Act
and section 5121.B. of the State
Medicaid Manual, Part 5—EPSDT,
which identifies the individuals who
must be provided information regarding
EPSDT services, we propose to add the
requirement that States inform all
Medicaid-eligible pregnant women and
parents or guardians of Medicaid- ‘
eligible infants about the availability of
EPSDT services for children under age
21 (including children eligible as
newborns). A Medicaid-eligible
woman’s positive response to an offer of
EPSDT services during her medically-
confirmed pregnancy would constitute a
request for EPSDT services for the child
at birth. For a child eligible at birth (that
is, as a newborn of a woman who is
eligible for and receiving Medicaid), the
request for EPSDT services would be
effective with the birth of the child. For
an infant who is not deemed Medicaid-
eligible at birth, States would be
required to inform the parents, or
guardians, of the infant of the _
availability of EPSDT services when the

. infant is determined to be Medicaid

eligible.

isting tEaragmph (a)(2) of § 441.56
regarding e content of EPSDT
information provided to individuals has
been redesignated as a new paragraph
(b). In accordance with section 1905 of
the Act and section 5010 of the State
Medicaid Manual, Part 5—EPSDT,
EPSDT services are required under the
Medicaid p for categorically
needy individuals under age 21. The
EPSDT benefit is optional for medically
needy recipients under age 21.

In addition to providing EPSDT
benefits as an option for the medically
needy under age 21, a State may impose
a monthly premium, in accordance with
section 1916(c)(1) of the Act, on a
categorically needy woman or infant
under 1 year of age (as defined in
section 1902(1}(1) (A) and (B) of the
Act), who is receiving medical
assistance in accordance with section
1902(a)(10)(A)(ii)(IX) of the Act, and
whose family income exceeds 150
percent of the Federal poverty level
applicable to a family of the size
involved. Our interpretation of this
statute is already included in section
3671.5 of the State Medicaid Manual,
Part 3—Eligibility. (The family income
must also not exceed 185 percent of the
Federal poverty line in accordance with
section 1902(1)(2) of the Act.) However,
the limitations and other conditions on
these premiums, found in section
1916(c) (2) and (3) of the Act, would be
applicable. Therefore, in the
redesignated paragraph (b)(3) of
§ 441.56, we would require the State
agency to advise eligible individuals
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under age 21 that EPSDT services are
furnished without cost, except for any
cost sharing that the State agency may
impose on medically needy recipients
or on categorically needy individuals
whose family income exceeds certain
levels.

We propose to remove the existing
§ 441.57 ‘“Discretionary services”
because under section 1905(r)(5) of the
Act, a State no longer has the discretion
to decide which optional services it
would furnish to EPSDT participants.

We would add a new § 441.57 titled
“Service requirements"’ that would
identify the requirements for screening,
diagnosis, and treatment in accordance
wﬂgn section 1905(r) of the Act, which
defines EPSDT services. Section
1905(r)(1) of the Act expands the
definition of “screening services” to
define specific services.

In § 441.57(a){1), we would list the
existing EPSDT screening services as
follows: General screenings that would
include a con;frehensive ealth and
developmental history; immunizations
that are currently listed under disgnosis
and treatment; a comprehensive
unclothed physical examination;
laboratory tests; and vision, dental and
heering screenings. Under dental
screening services, we would expand
the requirement for initial direct referral
to include a dentist or a professional
dental hygienist under the supervision
of a dentist. We believe this expansion
. would increase the availability of dental
services in areas where dentists are
scarce or not easy to reach. Under
existing regulations, the initial direct
dental referral begins at age 3 or an
earlier age if determined to be medically
necessary. However, in accordance with
section 1805(r)(3) of the Act, we would
require that dental services, including
the initial referral, conform to the
periodicity schedule that is established
after consultation with recognized
dental organizations involved in child
health care (§ 441.58(b}).

Section 1905(r)(1) of the Act also
added two new EPSDT screening
services that we would specify in
§ 441.57(a). The first is an assessment of
children’s blood lead level appropriate
for age and risk factors. This assessment
is included under the heading of
laboratory tests. Due to constantly
changing advances in medical
knowledge and technology, we do not
proposs to codify in regulations a
aefinition of blood lead level
assessments ‘‘appropriate’ for age and
risk factors. Medicaf knowledge of the
effects of childhood lead poisoning has
increased in recent years, resulting in a
changs in the blood lead level threshold
at which the medical community

recommends concern, management and
intervention for children found to have
elevated blood lead levels. Medical
technology to assess blood lead levels
has also changed in recent years as well
as States' capacity and resources to
utilize that technology. For these
reasons, we will define appropriate
blood lead level assessment by reference
to various current sources of medical
expertise, including, most importantly,
the Public Health Service’s Centers for
Disease Control’s (CDC}) periodic
statements on “‘Preventing Lead
Poisoning in Children,” and we will
provide appropriate interpretive
guidance to the States through the State
Medicald Manual.

The second is health education. We
do not plan to define health education,
except to note that it would include
anticipatory guidance. Parents or
guardians of children would be advised
of the child’s expected development and
given information regarding healthy
lifestyles and practices, accident and
disease prevention, and risk assessment
and advice on risk reduction. We expect
that the initial screening or assessment
would be the first indicator as to what
type of education may be needed for a
‘particular child and the child’s family.
Additional periodic screens and
assessments would make it possible for
the provider to monitor the progress of
the child and make additional
information available as necessary. For
example, if, during the initial screening
or assessment, certain risk factors
appear to be present (such as high blood
lead level), the parents would be
educated as to how to detect and
prevent lead poisoning, or both. A child
diagnosed as having lead poisoning .
would be treated appropriately. In
addition, the parents would be educated
on how to find the source of the lead
and how to find assistance to dispose of
the lead source.

Investigations to determine the source
of lead may be coverable by Medicaid.
To be covered by Medicaid‘t
investigations to determine the source of
lead must be patient-specific as part of
the management and treatment of a
child diagnosed with an elevated blood
lead level.

Medicaid Federal financial

" participation (FFP) is not available for

environmental testing of water, paint
chips, etc., because these tests are not
medical in nature, but rather are used to
test elements in the child'’s
environment. The only exception to this

olicy is that FFP is available for a

salth professional’s activities in
investigating onsite a Medicaid eligible
child’s home for the source of lead
poisoning. Such activities include

simple experiments or tests easily
performed by the health professional
and designed to locate lead sources
onsite. To be eligible for FFP,
investigations to determine the source of
lead contamination must be patient
specific as part of the management and
treatment of a Medicaid eligible child
diagnosed with an elevated blood level.
Moreover, FFP is not available for other
nonmedical activities such as removal
of lead sources, providing alternate
housing or for analysis of samples
which are sent to Ieboratories. These
activities are appropriately funded by
other Federal, State, and/or local
entities, rather than under the Medicaid

P In a new §441.57(b), we would
specify the requirement for periodic
screening services in paragraph (b)(1) in
accordance with section 1905(r) of the
Act that mandates a State must furnish
screening services ‘* * * at intervals -
which meet reasonable standards of
medical and dental practice * * *.”” We
would redesignate § 441.58(c)
concerning optienal State screening
services as § 441.57(b)(2) and
incorporate the requirement for
interperiodic screening services as
described in section 1905(r} of the Act.
States would not be able to limit the
number of medically necessary
screenings a child receives. States
would be required to provide for
additional screens beyond those
identified in the periodicity schedule, as
indicated by medical necessity. In
addition, a State may not require prior
authorization for thess interperiodic
screens.

These “interperiodic screens” would
be available to determine the existence
of a suspected illness or condition or a
change or complication to & pre-existing
condition. Any condition or illness
detected or suspected by an
interperiodic screen would also be
treated. Interperiodic screens would be
used to determine if there is a problem
that was not evident at the time of the
regularly scheduled screen, but needs to
be addressed before the next scheduled
screen. For example, a child received a
regularly scheduled periodic vision
screen at age 5 and no problem was
detected. However, at age 6, the child is
referred to a school nurse by a teacher
who susiects a vision problem. Even
though the next scheduled vision screen
is not due until the age of 7, the child
would receive an interperiodic screen at
age 6 in order to determine if there is
a vision problem.

Another example of a medically
neces interperiodic screen would be

. if a child develops a condition, such as

a fever or an earache, that would require
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intervention by a physician. The
physician encounter in these casss
would be considered a medically
necessary interperiodic screen to
determine the underlying cause of the
fever or the earache. The child would
receive medical services (for example,
further examination and laboratory
tests) necessary to fully evaluste the
illness or condition and furnish
appropriate treatment. This provision
would ensure that any illness, defect, or
medical condition that is present would
be detected and treated early.

Section 441.57(b) would also consist
of the following existing provisions:

e Paragraph %’b)(3)—\k’e propose to
move a provision from § 441.56(e) that
requires that an agency employ
procasses to ensure timely initiation of
any treatment, if required, within 6
months after the request for screening
services

o Paragmph (b)(4)—We propose to
move a provision from § 441.59(b) that
specifies that an agency need not
furnish requested screening services to
an EPSDT eligible child under age 21 if
written verification exists that the
service has already been furnished to
the EPSDT eligible child, unless there is
reason to suspect an illnsss or condition
that did not exist at the time of the
reﬂxlar periodic screen.

a new § 441.57(c), we would
specify that an agency must furnish
vision, dental, and hearing services to
eligible EPSDT recipients. These
requirements are currently listed in
§441.56(c) (1) and (2).

In addition, we would add a new
paragraph (c)(4) to § 441.57 to require
States to furnish any other health care,
diagnostic services, treatment, or other
measures described in section 1905(a) of
the Act to correct or ameliorate defects
and physical and mental illnesses and
conditions discovered by the screening
services even if the service is not
covered under the State’s plan. This is
a new requirement under section
1905(r)(5) of the Act and is a significant
change to the EPSDT benefit. For
example, in the case of a State that does
not pay for the cost of drugs for its
medically needy population, the State
would be required to furnish or pay for
the cost of those drugs necessary to treat
the condition of a medically needy
EPSDT child, as long as the costs of the
drugs are generally eligible for FFP
under Medicaid.

This requirement also means that a
State would pay for the cost of any
additionel services to an individual
with a pre-existing condition. If a child
was receiving a limited package of
EPSDT bensfits under the prior
statutory requirements, section 1905(r)

of the Act now requires that the child
receive the full array of services listed
in section 1905(a) of the Act.

In addition, while the statute does
specifically state that a condition must
be discovered in a screen, we believe

. that any encounter with a health

professional practicing within the scope
of his or her practice would be
considered to be a screen and any
ensuing medically necessary health

- care, diagnosis, or treatment would be

considered to have been discovered by
the screen. It does not matter whether
the child receives the screening services
while the child is Medicaid eligible nor
whether the provider is participating in
the Medicaid program at the time the
screening services are furnished.
Payment for any further treatment of a

‘condition discovered prior to a child

becoming eligible for Medicaid would

" be provided under the EPSDT benafit

when the child becomes Medicaid
eligible. Waiting for a periodic screen to
be performed may be detrimental to the
health of the child and therefare
cont.rary to the intent of the law, or may
be duplicative of some services already
ied In fact, the report of the
House Budget Committee that
accompanied H.R. 3299 (H.R. Rep. No.
101-247, 101st Cong., 1st Sess. 399
(1989)) states that interperiodic screens
may occur even in the case of a child
whose physical, mental, or
developmental illnesses or conditions
have already been diagnosed, if there
are indications that the illnesses or
conditions may have become more
severe or changed sufficiently so that
further examination is medically
necessary. Therefore, EPSDT recipients
with pre-existing conditions would have
access to the full array of EPSDT
services despite the fact that their
condition was discovered by a screen
pnor to their being Medicaid eligible.
roposed § 441 57(d), we would

) stxpufate that if a State furnishes EPSDT

services to any medically needy group,
it must furnish all the EPSDT services
listed in § 441.57(a) through (c) to that
group. We believe this requirement
reflects the intent of Congress that the
services listed in section 1905(a) of the
Act be considered as a total package and
not be separated, and that the medically
needy group receive the full range of
EPSDT services.

In a new § 441.57(e), we propose to
allow States to establish service limits
using the criteria in § 440.230(d).
Historically, States have been given
considerable latitude in deciding the
parameters of the coverage of services
available under Medicaid in each State.
Nothing in Public Law 101-239
specifically addresses a State’s ability to

establish program limitations, except to
indicate that a State must pay for costs
of other necessary health care,
diagnostic services, treatment, and any
other measures described in section
1905(a) of the Act to correct or
ameliorate defects and physical and
mental illnesses and conditions.

Wae believe that a State may establish .
tentative limits on the amount of EPSDT
services, as long as those limits, applied
in individual cases, would not have the
effect of denying necessary health care.
For example, a State may generally
impose a limit of 10 physical therapy
visits available under the expanded
EPSDT program. However, if it is
determined to be medically necessary
for the child to have five additional
visits, the State must pay for the costs
of the additional visits. Thus, the limit
functions, in effect, as a general
checkpoint, but additional services must
be furnished beyond the limit upon a
determination of medical necessity in a
particular case.

In proposed § 441.57(f), in
determining what is medically
necessar}y; a State would not be required
to furnish any items or services that it
determines are not safe and effective or
that are considered experimental. In
addition, a State would have the option
to cover new or investigative procedures
or medical equipment that are not
generally recognized as accepted
modalities of medical practice or
treatment, or to cover any supplies,
items or services which it determines
are not medical in nature.

In a new § 441.57(g), we would permit
States to establish procedures designed
to ensure that cost-effective treatment
modalities are furnished. That is, where
alternative and medically appropriate
modes of treatment exist and are
available, the State may choose (among
the alternatives) which services are
made available based on cost-
effectiveness. Under section
1902{a){30)(A) of the Act, a State plan
must “provide such methods and
procedures relating to the utilization of,
and payment for, care and services
available under the plan * * * as may
be necessary to safeguard against
unnecessary utilization of such care and
services and to assure that payments are
consistent with efficiency, economy,
and quality of care * * *.” Among the
methods a State may employ “'to
safeguard against unnecessary
utilization of such care and services” is
a system of prior approval of selected
types of heaIlJth care. These prior
approval systems may be applied to any
type of service and may be based on
considerations of cost, safety,
effectiveness, etc.
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The goal of prior approval is to assure
that the proposed care and services are
actually needed, that they are furnished
in reasonably economically efficient
settings, and that the proposed service
and materials conform to commonly
accepted standards. For example, in the
case of a child who requires a level of
care comparable to that furnished in an
institutional setting, the State would be
free to consider the medically
reasonable and appropriate alternatives,
including various home, community-
based, and institutional alternatives,
and choose the most cost-effective
alternative. As a result, in certain
situations, it may be appropriate for the
child to be maintained in the
community. Howéver, if community-
based care is not cost effective, the State
may choose to make appropriate
institutional care available. These
determinations necessarily would be
made on a case-by-case basis. We
emphasize that we believe this approach
would ensure that a child would receive
care consistent with his or her treatment
needs, but that States would retain some
flexibility in determining the cost-
effective settings that would be paid by
Medicaid.

In proposed § 441.57(h)}, we would
not require a State to pay the costs of the
services described in section 1905(a) of
the Act through every possible setting or
type of provider if the State can
demonstrate sufficient access to
services. We note that the thrust of the
Public Law 101-239 requirements was
to ensure that the services listed in
section 1905(a) of the Act that are
necessary to correct or ameliorate
defects and existing illnesses and
conditions are available to Medicaid
eligible individuals under age 21.
Howaever, the list of services in section
1905(a) of the Act is characterized not
only by service type but also by setting.
That is, some services, such as inpatient
and outpatient hospital, clinic, home
health services, are inherently setting
oriented. In contrast, other services,
such as nurse practitioner services,
physicians' services, or physical
therapy, are not specific to a particular
setting and may be furnished by a given
type of practitioner in a wide variety of
settings.

We see nothing in Public Law 101-
239 that would require the States to
make these services available through
every possible setting or provider type.
For example, physical therapy is an
optional service under section i
1905(a){11) of the Act, However, even in
those States that do not elect to cover
physical therapy services under the
Medicaid physical therapy benefit,
those services are nonetheless available

through other benefits. That is, physical
therapy services are generally covered
as an outpatient hospital service by
hospitals, and outpatient hospital
services are a required Medicaid service.
Similarly, physical therapy services may
be available t%xough other mandatory
benefits such as federally qualified
health centers (FQHCs) and home
health. Physical therapy services may
also be available as an optional service
under the clinic or rehabilitation benefit
under Medicaid. Therefore, if adequate
access to physical therapy services is
available under a State’s outpatient
hospital benefit or FQHC benefit, the
State would not be required under the
EPSDT program to furnish physical
therapy services under any other
optional benefit category, including
independent practitioners.

Section 441.58 specifies that the State
agency must implement a periodicity

‘schedule for screening services. We

would revise the introductory language
in this provision to require an agency to
implement “distinct” periodicity
schedules for the general health, vision,
dental, and hearing screening services.
As stated in the existing paragraph (a),
each periodicity schedule would reflect
intervals that mest reasonable standards
of medical and dental practice as
determined by the State after
consultation with recognized medical
organizations involved in child health
care. It is expected that each of these
services (that is, screening, vision,
denta), and hearing services) would
follow a different schedule depending
on the agela of the child. For example,
young children may need more frequent
general screening services to keep up to
date with their required immunizations.
Children reaching their teen years, on,
the other hand, may require dental
screens on a more frequent basis.

As explained earlier in this preamble,
we propose to move the information
contained in existing § 441.59
concerning treatment of requests for
EPSDT screening to §441.57 (Service
requirements). In a new § 441.59, we
would specify the recordkeeping and
reporting requirements for the EPSDT
program. In § 441.59(a), we would list
the recordkeeping requirements that
appear in existing § 441.56(d). We
would also require States to maintain
documentation to verify that periodicity
schedules are developed after
consultations with recognized medical
and dental organizations invoived in
child health care as described in
§ 441.58(a) concerning periodicity
scheduling for screening purposes.
Section 441.59(b) would identify the
new reporting requirements in
accordance with section 1902(a)(43) of

the Act, as amended by section 6403(b)
of Public Law 101-239, which
mandated the provision of an annual
EPSDT report.

In accordance with section 1905(r) of
the Act, as amended by section 6403(c)
of Public Law-101-239, HCFA is
required to set annual participation
goals. not later than July 1 of each year,

or participation by eligible individuals
in each State for EPSDT services. The
actual standard will not appear in
regulations, but instructions describing
the methods for setting annual and
State-specific participation goals for
EPSDT services were published in the
State Medicaid Manual, Part 5,
Transmittal No. 4, dated July 1990.

We would require the State agency to
report to HCFA annually by April 1
(beginning April 1, 1991) on Form
HCFA—416 {which replaced the
quarterly reporting Form HCFA—420)
the following information relating to
EPSDT services furnished under the
plan during the prior fiscal year:

¢ The number of children who

received health screening services.

¢ The number of children referred for
corrective treatment as a result of
EPSDT health screening services.

¢ The number of chiFdren receiving
hearing, vision, and dental services.

¢ The State agency's results in
attaining the participation goals set by
HCFA.

The number of children who received
health screening services would be
defined as the number of children who
have received the complete package of
screening services described in section
1905(r)(1)(B). Only these complete
screens would be counted for the
purpose of determining the State's
performance with respect to the EPSDT
participation goal. Individual
encounters, or interperiodic screens,
although considered screens for
diagnosis and treatment purposes under

. section 1905(r)(5), are not counted in

the State’s annual participation report.
In addition, the report would identify
EPSDT recipients by age group and
Medicaid eligibility coverage group.
Further instructions for completing
Form HCFA—416 were included in the
State Medicaid Manual, Part 2,
Transmittal No. 67, dated July 1990.

In § 441.60, concerning continuing
care providers, we propose to make.
various technical changes to reflect
newly redesignated CFR section
numbers. In paragraph (a)(4), for those
providers furnishing dental services, we
would expand the requirement for
initial direct referral to include a dentist
or a professional dentist hygienist under
the supervision of a dentist. As stated
earlier in this preamble, we believe this
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revision would increass the availability
of dental services in those areas where
dentists are scarce or not easy to reach.
Paragn:gh {d) would also be revised to
reflect that we would no longer desm an
agency to meet the irements of
subpart B (EPSDT). Instead, an agency
would be required to provide assurances
to HCFA that the continuing care
providers are furnishing the services
specified in the agreement with the
agency and that the agency meets the
EPSDT requirements in subpart B of
part 441. We bslieve this proposed
revision would ensure that eligible
EPSDT recipients enrolled under
continuing care arrangements are
receiving the services specified under
the terms of the agreements.

In § 441.61 regarding utilization of
providers and coordination with related
programs, we would add two new
paragraphs {d) and (e). In paragraph (d),
we propose that, with respect tothe
general health screening services
component of EPSDT screening services
described in § 441.57(a)(1), the States
may limit providers to those providers
who can furnish the entire package of
these screening services. In paragraph
(e), however, we propose that the States
may not limit providers of EPSDT
diagnostic and treatment services,
described in §§ 441.57 {a) and (c), to
those who are qualified to furnish all of
the items or services required under
EPSDT. Such a limitation is expressly
prohibited by statute. (See section
1905(r) of the Act). Morecover, we do not
believe it is a reasonable qualification to
require thet a single EPSDT provider be
able to furnish all aspects of EPSDT
services, including screening, vision,
dental, hearing and other services. We
would also specify that a State agency
may not prevent a provider who is
qualified to furnish one or more EPSDT
diagnostic or treatment services (but not
all) from participating in the EPSDT
program, consistent with the mandate of
section 1805(r) of the Act.

It is reasonable, however, to require
that a single EPSDT provider be
qualified to furnish all elements
(particularly related elements) of a
single service undar.saction 1905(r) of
the Act. Therefore, States may choose to
limit providers of EPSDT periodic
general screening services to those who
can furnish the entire sackage of
screening services, and not just one
service included in the screening (for
example, a mental health assessment).
In this manner, a State would ensure
that the recipient receives a
comprehensive physical and mental

" examination, However, the State may
- not require that the provider of an
interperiodic screening be qualified to

furnish all elements of the genaral
screening service. '

With the expansion of services to be
provided to EPSDT recipients, it is
possible that some States may find it
necessary to recruit providers of

" services not previously covered under

the State plan. However, States would
still retain the flexibility to set the
standards to be met by an entity seeking
to be a qualified Medicaid provider.
States would continue to use the same
basic guidelines used for qualifying
providers of other Medicaid services in
their State plans. Of course, under

§ 431.51(c)(2) regarding the free choice
of providers, States may set reasonable
standards relating to the qualifications
of providers and these standards need
not be changed to accept all providers
seeking to be qualified. However, we
propose that any limits set by a State be
reasonable and ensure that there is
access available to all individuals
seeking the service. We expect that
States would enroll qualified providers
from both the public and private sectors.

II1. Issues

Therse are several issues that have
been raised by States regarding the
implementation of this %egislation. We
have summarized these issues and our
resgxonses in this document. )

tates have asked our position in a
situation in which an infant is born with
a defect or condition discovered during
the first neonatal examination that was
not properly coded as an EPSDT screen.
As rﬁscussed in section II of this
preamble, and as described in section
5121.C of the State Medicaid Manual,
Part 5—EPSDT, all Medicaid-eligible
pregnant womsen must be informed
about the EPSDT program. Even if a
pregnant woman declines EPSDT
services initially, it is permissible for
her to request EPSDT services at a later
date. Her child would promptly receive
an EPSDT screen. We believe that if the
child is Medicaid-eligible, deemed so
because the mother is eligible, the first
neonatal examination would be
considered the child’s first screen in the
periodicity schedule and any condition
or.defect found st that time waouild be.
treatable with the wide array of EPSDT
services available under section 1905(a)
of the Act. (We are aware that not all
States have specific codes for EPSDT
services. Nevertheless, even if the
examination is not coded as an EPSDT
screen, the State could not use the
absance of a code as a basis for denying
necessary services to an otherwise
eligible EPSDT recipient.)

other issue that has been raised is
whether organ transplants would be a
covered service for EPSDT recipients.

Organ transplants are not explicitly

. included as a service under the

definition of “medical assistance” in
section 1905(a) of the Act. The
provisions addressing organ
procurement services are located at
section 1903(i) of the Act. Section
1903(i) of the Act, which describes
those items and services not subject to
payment under State plans, makes organ
transplants optional. However, we have
decided that the superseding EPSDT
legislation makes organ transplants
mandatory for EPSDT recipients. The
Congress, at section 4123 of its report of
the Committee on Energy and
Commercs, dated August 1989,
discusses EPSDT as this nation’s largsst
preventive health program for children
and indicates that all Medicaid
coverable services shall be provided
under EPSDT as medically necessary.
Most of the components of organ
transplant procedures are Medicaid
coverable services. For this reason, we
proposs that organ transplants, which
are generally considered safe and
effective, and any related services must
be furnished to individuals who are

' eligible for EPSDT services and who

would benefit from these servicss, as
long as the particular transplent
procedure is considered safe and not
experimental. '
order to obtain FFP for organ
transplants, States must comply
generally with section 1903(i)(1) of the
Act concerning organ tran: ,and,
in particular, section 1803{i)(1}{A) of the
Act that requires a State to treat
similarly situated individuals alike.
Also, States must amend their State
plans accordingly. We believe that any
EPSDT recipient whose need for a
transglant is discovered during a screen
would satisfy the “‘similarly situated
individual” requirement. '

It has been suggested that the need for
an organ transplant most likely would
not be discovered during a screen and,
therefore, would not be required to be
furnished to the EPSDT recipient. It is
true that if a condition is not discovered
during a screen, the State would not be
required to pay costs associated with the
treatment.of the conditian. However, we.
believe that if a condition is discovered
during a periodic or interperiodic screen
and culminates in the necessity for an
organ transplant, the transplant would °
be furnished under the auspices of the
EPSDT program since the original
condition was discovered in a screen.
As previously stated, we believe that
any encountsr with a health
professional would be considered a
screen. Therefore, if the condition
requiring the organ transplant was .
originally discovered by any health
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professional during an examination, a
screen would have occurred and the
necessary services would be required to
be furnished. .

Additionally, we have been asked to
clarify our position in a situation in
which a State approves a transplant for
an EPSDT recipient, but the service is .
not furnished before the individual
reaches age 21. Under these
circumstances, it is possible that the
individual, upon reaching age 21, would
no longer be eligible for Medicaid, or
that the State may not cover the
particular type of organ transplant, or
any organ transplants, in its State plan
for individuals age 21 or older.

In this instance, it would be a
violation of section 1903(a)(1) of the
Act, which lists the conditions for
payment to States, to furnish services to
an ineligible person since the transplant
is no longer available under the EPSDT
program use the individual is age

.21 or older. If the State plan does not
cover this or any type of organ
transplant, FFP would not be available
to the State for this procedure even if-
the individual remained eligible. The
State is bound by the comparability rule
of section 1902(a)(10)(B) of the Act for
Medicaid-eligible individuals that are
not EPSDT recipients.

IV. Collection of Information
Requirements

Regulations at § 441.59 contain
information collection and
recordkeeping requirements that are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). The information
collection requirements concern the
maintenance and availability of agency
records and manuals and the reporting
of specific EPSDT program data. The
respondents who would provide the
information would be State Medicaid
agencies. Public reporting burden for
this collection of information is
estimated to be 14 hours per response.
These information collection
requirements have been approved by
OMB under control number 0938—0354.
Organizations and individuals desiring
to submit comments on the information

requirements should direct them to the
OMB official whose name appears in the
ADDRESSES section of this preamble.

V. Response to Comments

Because of the large number of items
of correspondence we normally receive
on a proposed rule, we are not able to
acknowledge or respond to them
individually. However, we will consider
all comments that we receive by the
date and time specified in the “‘Dates"”
section of this preamble, and if we
proceed with the final rule, we will
respond to the comments in the
preamble to the final rule.

VI. Regulatory Impact Analysis

Executive Order 12291 (E.O. 12291)
requires us to prepare and publish a
regulatory impact analysis for any
proposed rule that meets one of the E.O.
12291 criteria for a “major rule”; that is,
that would be likely to result in—

¢ An annual effect on the economy of
$100 million or more;

¢ A major increase in costs or prices
for consumers, individual industries,
Federal, State, or locl;lll government

encies, or ge ic regions; or
ag. Signiﬁcgn?gaﬁa\?erse effects on
comdpetition. smployment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

In addition, we generally prepare an
initial regulatory flexibility analysis that
is consistent with the Regulatory
Flexibility Act (RFA) (5. U.S.C. 601
through 612) unless the Secretary
certifies that a proposed rule would not
have a significant economic impact on

.a substantial number of small entities.

For purposes of the RFA, we consider
all providers and suppliers of health
care and services for children to be
small entities, Individuals and States are
not included in the definition of a small
entity.

Also, section 1102(b) of the Act
requires the Secretary to prepare a
regulatory impact analysis for any
proposed rule that may have a
significant impact on the operations of
a substantial number of small rural

conform to the provisions of section 603
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 50
beds. We are not preparing a rural
hospital impact statement because we
have determined, and the Secretary
certifies, that this proposed regulation
would not have a significant economic
impact on the oFemtions of a substantial
number of small rural hospitals.

This proposed rule would
incorporate, and in some cases interpret,
in regulations statutory changes that are
already in effect. In cases where it was
necessary to provide interpretations, we
have relied on the legislative history of
the statutory provisions when available
for the best reading of the provision.
The statutory provisions are effective on -
the statutorily established date,
regardless of whether or not we have
issued final regulations. Public Law
101-239 expands coverage of services
and increases Medicaid program
expenditures. These costs have been .
included in the Medicaid budget
estimates.

It is difficult to predict what the fiscal
impact would be since we do not know
the exact number of services actually
furnished by the individual States under
EPSDT. Another unknown factor is the
additional number of children who will
be offered services that previously were
not covered by the State and the type
and cost of these specific services. We
know that Medicaid costs for States will
rise as they begin to furnish the
additional services, including organ
transplants, that would now be required
if medically necessary. However, there
may also be a positive impact on some
State and local entities and providers
who are paying for care that was not
previously covered under Medicaid, but
which would be within the scope of this
proposed rule. The following data
reflect our estimate of Medicaid costs
attributable to expansion of services
under section 6403 of Public Law 101~
239. Estimates are based on data from
States with adjustments made for

collection and recordkeeping hospitals. Such an analysis must extreme values and unavailable data:
ADDITIONAL COSTS
(Dollar in Millions] 1
FY 83 FY 94 FY 95 FY 96 Fy 97
Federal $300 $340 $390 $440 $495
State 225 255 205 | 330 ars




-

Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules 51295
ADDITIONAL COSTS—Continued ‘
[Dollar In Millions] *
FY 83 Frea | FYes FY96 FY 97
Total N 525 595 685 | 770 870

1 Rounded to the nearest $5 million.

Regulations establishing terms or
conditions of Federal grants, contracts,
.or financial assistance call for a different
form of regulatory analysis than do
other types of regulation. In some
instances, a full-blown benefit-cost

.analysis may be appropriate to inform
the Congress and the President more
fully about the desirability of the
grogram, but this would not ordinarily

e required in an RIA. The primary
function of an RIA for this type of

. regulation should be to verify that the
terms and conditions are the minimum
necessary to achieve the purposes for
which the funds were appropriated.
Beyond controls to prevent abuse and to
ensure that funds appropriated to
achieve a specific purpose are
channeled efficiently toward that end,
maximum discretion should be allowed
in the use of Federal funds, particularly
when the recipient is a State or local
government.

In the process of developing these
proposed regulations, we considered the
following alternatives:

With respect to the provision of
medically necessary organ transplants,
we considered whether or not these
should be included as mandatory
services under the EPSDT program. The
statute indicates that all medically .
necessary services ‘‘as described in
section 1905{a)"” must be provided to
EPSDT recipients, whether or not such
services are included in the State plan.
Organ transplant services are not listed
in section 1905(a). However, most of the
individual services which are needed
for an organ transplant (physician
services, laboratory services, etc.) are
included in section 1905(a), except for
the harvesting of the organ.

After reviewing the legislative history,
it seemed clear that congressional intent
was to provide all medically necessary
Medicaid services to diagnose or treat
Medicaid-eligible children under age 21.
It would not be reasonable to detect a
condition in a child and not provide the
appropriate treatment. Therefore, we
made the determination that all
medically necessary organ transplants
services should be provided to EPSDT
recipients. To do otherwise would be
contrary to the intent of the legislation.

Another option we considered was
whether or not children with pre-

existing conditions were entitled to the .
full range of EPSDT services under this
legislation. After considering
alternatives, we determined that based
on the legislative history, it would also
be contrary to congressional intent if we
allowed States to deny treatment to
children with conditions that were
discovered before the children were -
eligible for the expanded EPSDT .
services, The statute indicated that all
conditions “‘discovered by screening
services” must be diagnosed and
treated. We considered the argument
that a condition that exists before a
childis initially screened cannot be
discovered during the screen. However,
we have defined a screen as ‘‘an
encounter with a health professional
practicing within the scope of his ar her
practice.” The term screen is not a
Medicaid specific term. Therefors, any
contact or treatment that an individual
had with a health professional, either
before the individual became eligible for
Medicaid or before the expanded
services became available, would be
considered a screen and treatment must
be provided for that condition.

For these reasons, we have
determined, and the Secretary certifies,
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities,
and we havs, therefore, not prepared a

regulatory analysis.

List of Subjects
42 CFR Part 440

Grant programs-health, Medicaid.
42 CFR Part 441

Abortions, Aged, Early Periodic
Screening, Diagnosis, and Treatment
{EPSDT), Family planning, Grant-in-Aid
program—health, Health facilities,
Infants and children, Institutions for
mental diseases (IMD), Kidney diseases,
Maternal and child health, Medicaid,
Mental health centers, Ophthalmic
goods and services, Penalties,
Psychiatric facilities, Sterilizations.

42 CFR chapter IV would be amended
as set forth below: :

A. Part 440 is amended as follows:

PART 440—SERVICES: GENERAL

PROVISIONS

1. The authority citation for part 440
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302). : :

2. In § 440.40, the heading is revised,

- the introductory text in paragraph (b) is

republished, and paragraphs (b)(1) and
(b}(2) are revised to read as follows:

§440.40 Skifled nursing facility services
for individuals age 21 or older (other than
services in an institution for mental
diseases), EPSDT, and family planning
services and supplies.

» ® w * »

(b) EPSDT. “Early and periodic
screening and diagnosis and treatment"

- neans—

(1) General screening services and
vision, dental, and hearing services to
determine physical or mental defects in

. recipients under age 21; and .

(2) Health care, diagnostic services,
treatment, and other measures to correct
or ameliorate defects and physical and'
mental illnesses and conditions
discovered by the screening services.
(See subpart B of part 441 of this
subchapter for the requirements and
limits that apply to these services.)

- ® » L] .

B. Part 441 is amended as follows:

PART 441—SERVICES:
REQUIREMENTS AND LIMITS
APPLICABLE TO SPECIFIC SERVICES

1. The authority citation for part 441
continues to read as follows:

Authority: Sec. 1102 of the Social Security
‘Act (42 U.S.C. 1302).

2. Section 441.50 is revised to read as
follows:

.§441.50 'Basio and purpose.

This subpart implements sections
1902(a)(43), 1905(a){4)(B), and 1905(r) of
the Act, by prescribing State plan

- requirements for furnishing early and

periodic screening and diagnosis of -

- eligible Medicaid recipients under age

21 to ascertain physical and mental
defects, illnesses, and conditions, and
furnishing treatment to correct or
ameliorate those defects, illnesses, and

" conditions.
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3. Sections 441.56 through 441.59 are
revised to read as follows:

§441.56 Notification requirsments.

The agency must mest the following

uirements:

a) Provide for a combination of
written and oral methods designed to
effectively inform the following
individuals, including those eligible
individuals who are blind or deaf or
cannot read or understand the English
language, about the availability of
EPSDT services for children under age
21 (including children eligible as
newborns):

(1) All EPSDT-eligible individuals
and, as appropriate, parents or
guardians of these individuals.

(2) All Medicaid-eligible pregnant
women and parents or guardians of
Medicaid-eligible infants, ’

(b) Use clear and nontechnical
language to provide information about
the following: ,

(1) The benefits of preventive health
care.

(2) The services available under the
EPSDT program and where and how to
obtain those services. '

(3) That services furnished under the
EPSDT program are without cost to
eligible individuals under age 21, except
for any enrollment fee, premium, or
similar charge that may be imposed on
medically needy recipients or
categorically needy individuals whose
family income exceeds 150 percent of
Federal poverty level applicable to a
family of the size involved.

(4) That necessary transportation and
scheduling assistance described in
§441.62 of this subpart is available to
the EPSDT-eligible individual upon
request.

(c) Provide assurance to HCFA that
processes are in place to inform
individuals, as required under this
section, generally within 60 days of the
individual's initial Medicaid eligibility
determination and, in the case of
families that have not used EPSDT
services, annually thereafter.

§441.57 Service requirements.

(a) Screening requirements. EPSDT
screening services include the following
services:

(1) General health screening services;
that is, regularly scheduled :
examinations and evaluations of the
general physical and mental health,
growth, development, and nutritional
status of infants, children, and youth.
General health screenings must include,
but are not limited to, the following
services:

(i) A comprehensive heaith and
developmental history (including

and infections, restoration of tee
maintenance of dental health,

assessment of both physical and mental.
health development).

(ii) A comprehensive unclothed
physical examination.

iii) Appropriate immunizations
according to age and health history.

{iv) Laboratory tests (including blood
lead level assessments appropriate for
age and risk factors).

(v) Health education (including
anticipatory guidance).

(2) Vision screening services.

(3) Dental screening services,
including the initial direct referral to a
dentist, or a professional dental
hygienist under the supervision of a
dentist.

(4) Hearing screening services.

(b) Conditions for provision of
services. The agency must furnish
EPSDT services and treatment on a
timely basis as follows:

(1) EPSDT periodic screening services
must be furnished according to a
distinct periodicity schedule as
described in § 441.58.

(2) EPSDT interperiodic screening
services must be furnished at intervals
as indicated by medical necessity, to
determine the existence of a suspected
illness or condition, or a change or a
complication in a pre-existing
condition.

(3) The agency must employ processes

to ensure initiation of treatment within

a medically appropriate time period, not

to exceed 6 months.

(4) Except when there is reason to
suspect the existence of an illness or
condition that did not exist at the time
of the regular periodic screen, the
agency need not furnish requested
screening services to an EPSDT eligible
child if written verification exists that
the most recent age-appropriate
screening services, due under the
agency’s periodicity schedule, have
already been furnished to the eligible
child within a reasonable time period.

(c) Additional required services. In

addition to any diagnostic and treatment

services included in the State plan, the
agency must furnish to eligible EPSDT
recipients the following services:

(1) Vision services that, at a
minimum, must include diagnosis and

treatment for defects in vision,

including eyeglasses.

(2) Dental services that, at a
minimum, must include relief of pain
,and

(3) Hearing services that, at a

minimum, must include diagnosis and
treatment for defects in hearing,

including hearing aids.
(4) Other necessary health care,

diagnostic services, treatment, and other
measures described in section 1905(a) of

the Act to correct or ameliorate defects
and physical and mental illnesses and

* conditions discovered by the screening

services, whether or not these services
are covered under the State plan.

(d) Comparability of services to the
medically needy. If an agency elects to -
furnish EPSDT services to any :
medically needy group, the agency must
furnish the entire package of EPSDT
services as described in paragraphs {a)
through (c) of this section.

(e) Limitations on services. Except for
screening services, the agency may
place appropriate limits on EPSDT
services using the criteria listed in

" § 440.230(d) of this subchapter. Service

limits must not be used to deny
medically necessary care to any
individual.

(f) Exclusion of services. Except for
screening-services, the agency may
exclude any item or service that it
determines is not medically necessary,
that is unsafe or experimental, or that is
not generally recognized as an accepted
modality of medical practice or
treatment. The agency may exclude any
supplies, items, or equipment that it
determines are not medical in nature.

(8) Cost-effectiveness procedures. The
agency may establish procedures to
assure that services are furnished in a
cost-effective manner. A State may,
where alternative medically accepted
modes of treatment exist, choose which
services are made available based on
cost-effectiveness considerations.

(h) Access to services. If the agency
can demonstrate sufficient access to the
services described in section 1905(a) of
the Act, the agency is not required to
furnish the services through every
setting or provider type.

§441.58 Perlodicity schedules.

~ The agency must implement a distinct
periodicity schedule for general health
screening services, and vision, dental,
and hearing services that—

(a) Meets reasonable standards of
medical and dental practice determined
by the agency after consultation with
recognized medical and dental
organizations involved in child health
care; and

(b) Specifies screening services
applicable at each stage of the
recipient’s life, beginning with a
neonatal examination, up to the age at
which an individual is no longer
eligible for EPSDT services.

§441.59 Recordkeeping and reporting
requirements.

(a) Recordkeeping requirements. The
agency must maintain the following
information as required by §§ 431.17
and 431.18 of this subchapter
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concerning maintenance and - services is made. If the providar does 'DEPARTMENT OF THE INTERIOR
availability of agency records and not choose to furnish either service, the - _ . _
ma(l;))uﬁls-: ds and ) provider must refer recipients tothe -~ Bureau of Land Management

ecords and program manuals. tai i ‘
(2A descriptiox? of its EPSDT :eggggéou%l:i::ngtf:ls.es ;i ental sorvices 43 CFR Part 4700
screening service package as described 7, ., [NV-960-4370-02-241A]
in § 441.57(a). . n RIN: 1004-AB84
(3) Copies of rules and policies (d) Effect of agreement with -

describing the methods used to assure
that the notification requirements in
§441.56 are met.

(4) Verifications of consultations with
recognized medical and dental health
organizations involved in child health
care to assure that the requirements for
periodicity schedules in § 441.58 are
met.

(b) Reporting requirements. The
agency must report to HCFA
information relating to EPSDT services
furnished under the plan during each
fiscal year and identify EPSDT
recipients by age group and Medicaid
eligibility coverage group. The report
must be received by HCFA no later than
April 1 of the year following the
reporting year and contain the following
information: -

(1) The number of children who
received health screening services.

(2) The number of children referred
for corrective treatment as a result of
EPSDT health screening services.

(3) The number of children receiving
hearing, vision, and dental services.

(4) The agency’s results in attaining
the participation 'ioals set by HCFA.

4, In § 441.60, the introductory text to
paragraph (a), paragraphs (a)(1) and
(a)(4), the first sentence of paragraph (d),
and paragraph (e) are revised to read as

_follows:

§441.60 Continuing care.

(e) Continuing care provider. For
purposes of this subpart, a continuing
care provider means a provider who has
an agreement with the Medicaid agency
to provide reports as required under
paragraph (b) of this section and to
furnish at least the following services to
eligible EPSDT recipients formally
enrolled with the provider:

(1) With the exception of dental
services required under § 441.57,
screening, diagnosis, treatment, and
referral for followup services as required
under this subpart.

* w * L] ~

(4) At the provider’s option,
furnishing of dental services required
under § 441.57 or direct referral to a
dentist or a professional dental
hygienist under the supervision of a
dentist to furnish dental services
required under § 441.57(a)(3) and (c)(2).
The provider must specify in the
agreement whether dental services are
furnished or a referral for dental -

continuing care providers. Subject to the
requirements of paragraphs (a) through
(c) of this section, an agency must
provide assurances to HCFA that it
meets the requirements of this subpart
with respect to all EPSDT-eligible
recipients formally enrolled with the
continuing care provider. * * *

(e) Transportation and scheduling
assistance. If the agreement specified in
paragraph (a) of this section does not
provide for all or part of the
transportation and scheduling
assistance required under § 441.62, or
for dental services under § 441.57, the
agency must provide for those services
to the extent they are not provided for
in the agreement.

5. In § 441.61, paragraphs (d) and (e)
are added to read as follows: .

§441.61 Utlization of providers and
coordination with related programs.

» * » » *

{d) The agency may limit providers of
EPSDT general health screening services
to those providers who can furnish the
entire package of screening services
described in § 441.57(a}(1) of this part.

(e) The agency must not limit
providers of EPSDT diagnostic and
treatment services to those who are
qualified to furnish all services nor may
an agency prevent a provider who can
furnish only one or more (but not all) of
the services from being qualified to
furnish the services as EPSDT services.

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

Dated: March 2, 1993,
William Toby, Jr.,
Acting Deputy Administrator, Health Care
Financing Administration.

Approved: June 4, 1993,
Donna E. Shalala,
Secretary.
[FR Doc. 93-24177 Filed 9-30-93; 8:45 am)
BILLING CODE 4120-01-9

Protection, Management, and Control
of Wild Free-Roaming Horses and

‘Burros _

AGENCY: Bureau of Land Management,
Interior. _

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the definition of wild horsss and
burros to exclude foals born to wild '
horses and burros after approval of a
Private Maintenance and Care :
Agreement. This clarificition is
necessary to avoid the extreme
administrative difficulties that would be
associated with locating, identifying,

-and caring for widely dispersed animals

in the'possession of private individuals.
DATES: Comments should be submitted
by November 30, 1993, Comments
received or postmarked after this date
may not be considered in the
delcisionmaking process on the final
rule.

ADDRESSES: Comments should be sent
to: Director (140), Bureau of Land
Management, room 5555, Main Interior
Building, 1849 C Street, NW.,
Washington, DC. 20240. Comments will .
be available for public review in room
5555 of the above address during regular
business hours (7:45 a.m. to 4:15 p.m.),
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Bruce Dawson, (702) 785-6583.

SUPPLEMENTARY INFORMATION: The

‘regulations on the protection,

‘management, and control of wild free-
roaming horses and burros are presently
silent regarding the ownership of foals
born to mares and jennies under the
maintenance and care of an adopter but
for which no title has been issued.
Although the Bureau of Land
Management (BLM) has treated these

- foals as the private property of the

adopter of the parent female, there has
been no clear statement in regulation of
this policy. Therefore, an amendment to
43 CFR 4700.0-5(]) is proposed to
clarify the ownership of these foals by
explicitly excluding them from the
definition of wild horses and burros,
Foals born to adopted wild horses and
burros must be treated as private
property to avoid the tremendous
administrative difficulties and expense
that would otherwise result. Titling of

wild horses and burros is not mandatory
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and for various reasons many adopters
do not apply for title. The BLM
presently maintains records on about
11,000 untitled female wild horses end
burros that are of reproductive age. If
foals born to these animals were treated
as wild, the BLM would need to locate,
freeze mark, and catalog each animal, as
well as enter into new Private
Maintenance and Care Agreements, and
collect adoption fees for each foal. In
addition, if the offspring of the adopted
mares and jennies were to be considered
wild, subsequent generations would
also have wild status until titles were
issued. A

The BLM has determined that this
proposed rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332) is required.
The BLM prepared an environmental
assessment and a finding of no
significant impact for the proposed
action, .

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and that no Regulatory Impact Analysis
is required. A major rule is any
regulation that is likely to result in an
annual effect on the economy of $100
million cr mare, a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions, or significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of Unite:
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) the rule would not
have a significant economic impact on
a substantial number of small entities.
The proposed rule does not impose
direct or indirect costs on sma
business, organizations, or small
governmental jurisdictions. No direct or
indirect benefits are quantifiable for
small entities.

The Department certifies that this
final rule does not represent a
governmental action capable of
interference with constitutionally
protected property rights. Therefore, as -
required by Exscutive Order 12630, the
Department of the Interior has
determined that the rule will not cause
a taking of private property.

The Department has certified to the
Office of Management and Budget that
these regulations mest the applicable

standards provided in sections 2(a) and
2(b)(2) of Executive Order 12778.

This rule does not contain -
information collection requirements that
require approval by the Office of
Management and Budget under 44
U.S.C. 3501 et seq. However, the
collections of information contained in
Group 4700 have been approved by the
Office of Management and Budget under
44 U.S.C. 3501 et seq. and assigned
clearance number 1004-0042.

.List of Subjects in 43 CFR Part 4700

Advisory committees, Aircraft,
Intergovernmantal relations, Penalties,
Public lands, Range management, Wild
horses and burros, Wildlife.

For the reasons set out in the
preamble and under the authorities
cited below, BLM proposes to amend
part 4700, subchapter D, chapter 11, title
43 of the Code of Federal Regulations as

PART 4700—PROTECTION,
MANAGEMENT, AND CONTROL OF
WILD FREE-ROAMING HORSES AND

1. The authority citation for 43 CFR
part 4700 is revised to read as follows:

Authority: 16 U.S.C. 1331-1340; 18 U.S.C.
47; 43 U.S.C. 315; 1740.

2. Section 4700.0-5 is amended by
revising paragraph (1) to read as follows:

§4700.0-5 Definitions.

(1) wild horses and burros means all
unbranded and unclaimed herses and
burros that use public lands as all or
part of their habitat, or that have been
removed from these lands by the
authorized officer but have not lost their
status under section 3 of the Act. Foals

" born to a wild horse or burro after
approval of a Private Maintenance and
Care Agreement are not wild horses or
burros. Such foals are the property of
the adopter of the parent mare or jenny.
Where it appears in this part the term
wild horses and burros is deemed to

- include the term free-roaming.

Dated: September 14, 1993.
Bob Armstrong,
- Assistant Secretary of the Interior.
[FR Doc. 93-24197 Filed 9-30-93; 8:45 am|
BILLING CODE 4310-84-P

DEPARTMENT OF TRANSPORTATION
Coast Guard |

46 CFR Part 67

[CGD 93-063]

Vessel Rebulld Standards

AGENCY: Coast Guard, DOT.
ACTION: Notice of meeting.

SUMMARY: The Coast Guard is
considering whether to undertake
rulemaking to develop standards for
vessel rebuild determinations. In order
to determine whether rulemaking is
needed and the scope of the issues
involved, the Coast Guard is holding a
meeting to discuss problems
encountered under existing procedures
and possible solutions. The meeting will
also explore whether use of a negotiated
rulemaking would be appropriate. This
notice announces the date, time, and
place of the meeting,.

DATES: The mesting will be held on
November 16, 1993, beginning at 9 a.m.
and concluding at 3 p.m. or earlier if
discussion is concluded. '
ADDRESSES: The meeting will be held in
room 4234, DOT Headquarters (Nassif
Building}, 400 Seventh Street, NW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Ms.
Laura Burley, Vessel Documentation
and Tonnage Survey Branch at (202)
267-1492,

SUPPLEMENTARY INFORMATION: Under
Section 27 of the Merchant Marine Act,
1920 (46 U.S.C. app. Section 883), a
vessel entitled to engage in the
coastwise trade by virtue of having been
built in the United States which is later
rebuilt outside the United States, loses
its eligibility to engage in the coastwise
trade. Under 46 U.S.C. 12106, a vessel
not eligible for the coastwise trade
cannot receive a Great Lakes
endorsement on its Certificate of
Documentation. In addition, under 46
U.5.C. 12108, a fishing vessel which has
been rebuilt outside the United States
and which does not qualify for the
rebuild savings provision of the
Conimercial Fisgi.ng Industry Vessel
Anti-Reflagging Act of 1987, is not

- eligible for a fishery endorsement on its

Certificate of Documentation.

The Coast Guard’s current regulatory
standard for rebuild determinations is
found in 46 CFR 67.27-3(a). The notice
of proposed rulemaking which would
revise and reorganize 48 CFR part 67
(March 20, 1992; 57 FR 10544) would
place these provisions in § 67.177
without substantive change. In
accordance with that standard, a vessel
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is rebuilt when “any considerable part
of its hull or superstructure is built
upon or is substantially altered.” A
determination that a vessel has been
rebuilt, if the rebuilding was done
outside the U.S., results in a permanent
loss of the eligibility of the vessel to
engage in the restricted trades, with a
commensurate loss in value. At the
present time none of the problematic
terms contained in the regulatory
standard are defined. As a result, the
Coast Guard frequently receives requests
for advisory opinions that certain work
to be performed on a vessel does not
constitute a rebuilding. In support of the
request, the submitter will generally
enclose extensive documentation
addressing the character and scope of
the work to be performed including
plans, drawings, contracts, work orders,
and materials, lists. Then the submitter
will attempt to show that the work will
not build upon or “substantially” alter
“any considerable part” of the vessel's
hull or superstructure. Often, the
submitter will make comparisons
between the before and after area of the
hull and superstructure; the weight and
area of steel plate to be replaced or
added; or the comparative cost of the
planned work to the value of the vessel.
Unfortunately, the vessel representative
sometimes does not submit any
documentation until after the work is
performed only to have the Coast Guard
determine that the vessel has been

rebuilt, with the disastrous consequence -

of loss of trading entitlements. In other
cases, the work actually done on the
vessel differs from or exceeds the
planned work, with possible adverse
effects on the final determination.

The Coast Guard is considering
injtiating rulemaking to develop
standards for determining when work
on a vessel constitutes a rebuilding and
to define the terms involved in rebuild
determinations. However, the Coast
Guard has decided to conduct a public
meeting before proceeding with the
rulemaking process. The purpose of the

_meeting is to determine the scope of the
issues involved in the project and to
receive suggested definitions and
standards for consideration. The Coast
Guard is also interested in discussing
whether it would be beneficial to use
negotiated rulemaking procedures to
complete the project. This
determination would depend on the
scope of the issues involved, whether
appropriate interested groups and
entities and acceptable representatives
can be identified, and whether these
groups and entities may be willing to
commit themselves to participation in a
negotiated rulemaking.

The meeting is open to the public and
will begin at 9 a.m. on November 16,
1993, at: DOT Headquarters (Nassif
Building), room 4234, 400 Seventh
Street, SW., Washington, DC 20590.

Dated; September 23, 1993.

R.C. North,

Acting Chief, Office of Marine Safety, Security
and Environmental Protection.

[FR Doc. 93-24205 Filed 9-30-93; 8:45 am]
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS ~

COMMISSION

47 CFR Parts 15 and 90
[ET Docket No. 83-235; FCC 83-422]

Cordiess Telephones

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This notice of proposed
rulemaking (NPRM) proposes to provide
additional frequencies for operation of
cordless telephones, which could
relieve channel congestion and reduce
interference to cordless telephones
operating in the 46 MHz and 49 MHz
frequency bands. This proposal
responds to a petition for rule making
filed by the Telecommunicationg
Industry Association.

DATES: Comments must be submitted on
or before November 8, 1993, and reply
comments on or before November 23,
1993.

ADDRESSES: Federal Communications
Commission, 1319 M Street, NW,,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
George Harenberg, Office of Engineering
and Technology, (202) 653-7314.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making in ET Docket No.
93-235, FCC 93-422, adopted August
20, 1993, and released September 17,
1993. The full text of this decision is
available for inspection and copying
during normal business hours in the
FCC Dockets Branch {room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision also may
be purchased from the Commission’s
duplicating contractor, International
Transcription Service, Inc., at (202)
857-3800, 2100 M Street, NW., suite
140, Washington, DC 20037.

Synopsis of Notice of Proposed

Rulemaking

1. On August 20, 1992, the Personal
Communications Section of the

Telecommunications Industry
Association (TIA) filed a petition
seeking additional frequencies for
cordless telephones. TIA states that the
continued popularity of cordless
telephones and the resulting increase in
market penetration threatens to cause
channel-crowding problems, especially
in high-density locations such as urban
areas and high-rise condominiums.
Further, TIA notes that five of the
existing ten channels are available for
other 47 CFR part 15 low power
transmitters. The 47 CFR part 15 devices
that give rise to the greatest concern are
baby monitors, which, because they
teng to be active for long periods of
time, render these five channels
unusable for nearby cordless
telephones.

2. TIA proposes that the Commission
make available an additional 15 channel
pairs using 30 frequencies near 44 MHz
and 49 MHz for cordless telephones.
The proposed frequencies are currently
allocated to the Private Land Mobile v
Radio Service (PLMRS). TIA asserts that
use of the proposed frequencies will
facilitate design of cordless telephones

-that use both the existing and the new

frequencies. TIA believes that the 47
CFR part 15 rules for these new
frequencies should be identical to the
current rules governing 46/49 MHz
channels, with the following exceptions:
(1) To reduce the likelihood of
interference between cordless
telephones and the PLMRS, cordless
telephones using the new frequencies
should include a mechanism for /
automatically monitoring, and

reventing transmitter activation on,

quencies on which co-channel;

PLMRS signals are present; (2) there is
no need to designate specific frequency
pairs for each channel and (3) “offset
frequency” operation should not be
permitted.

3. In response to the TIA petition, ‘the
Commission put the petitien out for
comment on October 1, 1992 and seven
parties submitted comments in response
to the petition. All the comments
support the petition and urge the
Commission to move forward as soon as
possible. In light of the above, we
tentatively find it in the public interest
to make additional frequencies available
for cordless telephones in the 44 MHz
and 49 MHz region of the spectrum.
Specifically, we are proposing to make
the 30 frequencies suggested by TIA
available for cordless telephone use
under 47 CFR part 15. This action will
relieve channel crowding and :
interference to cordless telephones.
Because of the close proximity to the
current 46/49 MHz frequencies,
manufacturers could employ current
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designs and will only need to add the
automatic channel selection feature. We
expect there would be little or no
increase in the cost of the equipment.
We will apply the same technical and
administrative requirements that apply
to the current 46/49 MHz cordless
telephones. We invite comments on the
proposed frequencies and whether
alternative frequencies would be more
suitable.

4. We recognize that the proposed 44
MHz frequencies are located within the
intermediate frequencies (IF) pass-band
of television receivers. In addition, in
the frequency region of TV IF where the
proposed frequencies are to be located,
television receivers are somewhat more
susceptible to interference than the
spectrum location of the current 46 MHz
cordless telephone operations.
Comments are invited as to whether and
to what extent the proposed 44 MHz
frequencies pose a significantly grater
interference risk to the reception of TV
broadcasting than the 46 MHz
frequencies already used by cordless
telephone.

5. TIA proposed that cordless
telephones be designed to include a
mechanism for automatically
monitoring, and preventing activation
on, frequencies on which co-channel
signals are present. Several parties
expressed concern regarding the cost of
designing cordless teﬁaphones that
satisfy this requirement. In its reply
comments, TIA proposed the following .
wording for our Rules: Cordless
telephones using these frequencies must
incorporate an automatic channel
salection mechanism which will.
prevent establishment of a link on an
occueéed frequency.

6. We believe that cordless telephones
using the proposed frequencies must
employ a mechanism to avoid causing
interference to the PLMRS. We agree
with TIA that manufacturers should be
afforded flexibility in the type of
interference-avoidance mechanisms that
are used. Accordingly, we are proposing
the revised requirement suggested by
TIA. At the same time, we invite
comment as to whether there is a need
for more specific requirements to
protect against interference to the _
PLMRS. We solicit information as to the
cost of implementing this requirement.
We also invite comment as to whether
we should require any specific
information to be filed with applications
for equipment authorization to '
demonstrate complisuce with this
requirement.

. 7.The current 47 CFR part 15 rules
assign specific pairs of 46 MHz

frequencies for base units and handsets

for each of the ten cordless telephone

channels. TIA suggests that thers should
be no pairing of the new frequencies.
We agree that pairing of frequencies is
inappropriate in this case. We are,
however, proposing to designate the
lower frequencies at 44 MHz for base
units in order to minimize potential
interference to TV broadcasting. This is
consistent with the designation of the 46
MHz frequencies for base units under
the current rules.

8. The original rules for cordless
telephones required each channel to be
centered in a 20 kHz bandwidth. The
Commission subsequently proposed and
ultimately amended the rules to permit
manufacturers to place two (or more)
signals inside the 20 kHz bandwidth by
narrowing signals to 10 kHz and
offsetting them from the center of the
channel. We believe that the matter of
channel offsets should be considered
concurrently for both the existing and
proposed cordless telephone channels
so that our rules will be consistent.
Accordingly, we invite comment as to
other ways we can provide for future
low-cost spectrum-efficient cordless
telephone that may seek to use the
existing and proposed frequencies. In -
particular, we invite comment as to
whether 20 kHz is the appropriate
bandwidth for the new frequencies.

9. The Initial Regulatory Flexibility
Analysis is contained in the test of the
Notice. »

10. Comment Dates. Pursuant to
applicable procedures set forth in 47
CFR 1.415 and 1.419, interested parties
may file comments on or before
November 8, 1993, and reply comments
on or before November 23, 1993. To file
formally in this proceeding, you must
file an original and five copies of all
comments, reply comments, and
supporting comments. If you want each
Commissioner to receive a copy of your
comments, you must file an original
plus nine copies. You should send
comments and reply comments to Office
of the Secretary, Federal
Communications Commission,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during normal
business hours in the Dockets Reference
Room of the Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20554.

11. Ex Parte Rules—Non-Restricted
Proceeding. This is a non-restricted
notice and comment rule making
proceeding. Ex parte presentations are
permitted, except during the Sunshine
Agenda period, provided they are
disclosed as provided in Commission
rules. See generally 47 CFR 1.1202,
1.1203 and 1.1206(a).

12. For further information on this
proceeding contact George Harenberg,

" Technical Standards Branch, Office of

Engineering and Technology, 202-653—
7314.

List of Subjects

47 CFR Part 15

Radio, Communications Equipment,
Telephone.

47 CFR Part 90
 Communications equipment, Radio.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendatory Text

A. Title 47 of the Code of Federal
Regulations, parts 15 and 90, are
proposed to be amended as follows:

PART 15—RADIO FREQUENCY
DEVICES '

1. The authority citation for part 15
continues to read as follows:

Authority: Sections 4, 302, 303, 304, and
307 of the Communications Act of 1934, as
amended, 47 U.S.C. 154, 302, 303, 304, and
307.

2. Section 15.233 is amended by
revising the section heading and
paragraph (b) to read as follows:

§15.233 Operation within the bands 43.71-
44.49 mHz, 46.60-46.98 MHz, 48.75-49.51
MHz and 49.66-50.0 MHz.

* * L] L O

(b) An intentional radiator used as
part of a cordless telephone system shall
operate centered on one or more of the
following frequency pairs, subject to the
following conditions: ‘

{1) Frequencies shall be paired as
shown below, except that channel
pairing for channels one through fifteen
may be accomplished by pairing any of
the fifteen base transmitter frequencies
with any of the fifieen handset
transmitter frequencies.

(2) Cordless telephones operating on
channels one through fifteen must
incorporated an automatic channel .
selection mechanism that will prevent
establishment of a link on an occupied
frequency .

Handset
Base trans- ;

Channel mitter (MHz) tramn)ter

43.720 48.760

43.740 48.840

43.820 48.860
43.840 48.920

43.920 49.012

43.960 49.080

44.120 49.100

. 44,160 " 49.160
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. Handset
Base trans-

Channel | mitter (MHz) ”‘}"ﬁﬁ“;,“‘
44,180 49.200
44.200 49.240
44320 49.280
44360 49.360
44.400 49.400
44.460 49.460 |
44.480 49.500
46.610 49.670
46.630 49.845
46.670 49.860
48.710 49.770
46.730 49.875
46.770 49.830
46.830 49.800
46.870 49.930
48.930 49.990
46.970 49.970

- * * L ] »

PART S0—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4, 303, and 332, 48
Stat. 1066, 1082, as amended; 47 U.S.C.
Sections 154, 303, and 332, unless otherwise
noted.

2. In §90.65, the table in paragraph (b)
is amended by revising the fifteen
frequencies set forth below, and & new
paragraph (c}{(44) is added, to read as
follows:

§90.65 Petroleum Radlo Service.

* * * . ® L
[b) Frequencies available. * * *

PETROLEUM RADIO SERVICE
FREQUENCY TABLE -
Frequency Class of ;
of band station(s) Umitations
Megahertz:
4876 .. ... 00 v 10, 44
L] 1 ] - L ] -
4884 ... ... L+« IO 10, 44
4886 ... .. A0 cererreeeenen 10, 44
4892 ... . YO 10, 44
49.02 ... coonllO e 10, 44
49.08 ......
49.10 ......
49.16 ...... ... s 1 R 10, 44
49.20 ... oo dO e 10, 43

PETROLEUM RADIO SERVICE FOREST PRODUCTS RADIO SERVICE
FREQUENCY TABL;—Conﬁnued FREQUENCY TABLE—Continued
Froquenc gb‘g(":’ Limitations | Fre “:n“gy sft":ﬁ:(‘f) Limitations
924 . .. do _ '10,44 ) 924 . O .2, 38 .
4;.28 ...... T 0 .10,44 ) O o O .2, B
4;.36 - ) e |« ... - ‘10. “ ) 4;.36 ...... o do . ............ .2, 38 '
4;.4o ...... . do ............. '10,’44 ) 4;.40 ...... S do ............. '2. 38 )
4;.45 — ] o _ ......... .104 “ 4;.46 ...... ) 0 .2, 38 )
4:950 ...... o .m “ 4;.50 ...... . o .2, a

Q) v e Q) 4 oa e

{84) This frequency is also used on a

secondary basis for cordless telephones- |
| under part 15 of this chapter.

3. In §90.67, the table in paragraph (b)
is amended by revising the fifteen
frequencies set forth below, and a new

| paragraph (c)(38) is added, to read as

follows:

1 §90.67 Forest Products Radio Service.

[ * * L *

(b) Frequencies available. * * * ‘

FOREST PRODUCTS RADIO SERVICE

{38) This frequency is also used on a
secondary basis for cordless telephones

under part 15 of this chapter.

* * »* * -

4. In § 90.89, the table in paragraph (b)
is amended by revising the fifteen
frequencies set forth below, and a new

| paragraph (c)(23) is added, to read as

follows: .
§90.89 Motor Carrier Radlo Service.
* L] * L ] *

{b) Frequencies available.* * *

MOTOR CARRIER RADIO SERVICE

FREQUENCY TABLE FREQUENCY TABLE
Frequency Class of | Frequency Class of "
or band station(s) Limitations or band station{s) Limitations
. | Megahertz:
] Megm ; . ‘e . - . -
I 4372 ... ... do i, 4,23
. * * . * ] 4374 ... .. O e, 4,23
48.76 .. .._.dO .n........ 2,38
. * . * . 4382 ... D .. 4,23
4884 ... ... [+ [« T 2,38 4384 ... SO . [+ T 4,23
4886 ...... JUIUE « |« SO 2,38 ]
. ¢ * . . 4392 ... ... 40 e 5,6,23
4892 ...... ....do ..o, 2,38
. . . * . 4396 ..ot wreeO v, 5,23
4902 ... ...-do .. .. 2,38
* . . * . 4412 ... ([« TR 5,23
49.08 ......
49.10 - - [ ] - -
4416 ..... ... K« o 5,23
o o . . o 44.18 ... PR . /. O - 5,23
49.18 ...... OO '« RO . 2,38 4420 ...... ... I . | 5,20, 23
49.20 ..... ... O .. 2,38 4432,.... ... do 5,23
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under part 15 of this chapter.
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[FR Doc. 93-24090 Filed 9-30-93; 8:45 am)
BILLING CODE 8712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-ACO1

Endangered and Threatened Wildlite
and Plants; Proposed Rule for Six
Southern Maritime Chaparral Plant
Taxa From Coastal Southern Californla
and Northwestern Baja Callfornla,
MexIico

AGENCY: Fish and Wildlife Semce.
Interior.
ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service {Service) proposes endangered
status pursuant to the Endangered
Species Act of 1973, as amended (Act),
for four plants (Arctostaphylos
glandulosa ssp. crassifolia (Del Mar
manzanita), Baccharis vanessae
‘(Encinitas baccharis), Chorizanthe
orcuttiana (Orcutt’s spineflower), and
Dudleya blochmaniae ssp. brevifolia
(short-leaved dudleya)) and threatened
status for two plants (Corethrogyne
filaginifolia var. linifolia (Del Mar sand
aster) and Verbesina dissita (big-leaved
crown-beard)). The six taxa occur
mostly on private lands in coastal
Qrange and San Diego Counties,
California; two taxa extend south into
northwestern Baja California, Mexico.
These six taxa are threatened by one or
more of the following: Trampling by
farm workers or recreational activities;
fuel modification; competition from
alien plant species; and habitat *
"destruction due to residential,

agricultural, commercial, and
recreational development. Several of
these plant taxa are also threatened with
stochastic extinction by virtue of their
small population size and limited
distribution. This proposed rule, if
made final, would extend the Act’s
protection to these plants. The Service
seeks data and comments from the
public on this proposed rule.

DATES: Comments from all interested
parties must be received by December
30, 1993. Public hearing requests must
be received by November 15, 1993.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to Field Supervisor, U.S. Fish and
Wildlife Service, Carlsbad Field Office,
2730 Loker Avenue West, Carlsbad,
California 92008. Comments and
materials received will be available for
public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard Zembal, Deputy Field
Supervisor, at the above address
{telephone 619/431-9440).

SUPPLEMENTARY INFORMATION:

Background

Three of the six plant taxa
(Chorizanthe orcuttiana, Corethrogyne
filaginifolia ver. linifolia, and Dudleya
blochmaniae ssp. brevifolia) are
primarily restricted to weathered
sandstone bluffs in association with or
in microhabitats within southern
maritime chaparral. These three species
are endemic to south-central and
southern coastal San Diego County,
California. A fourth taxon
{Arctostaphylos glandulosa ssp.
crassifolia) is also primarily associated
with southern maritime chaparral in
San Diego County, California; it also
occurs in disjunct populations in
northwestern Baja California, Mexico, at
least as far south as Mesa el Descanseo,
50 kilometers (km) (31 miles) north of
Ensenada.

Southern maritime chaparral (Holland |

1986) is a low, fairly open chaparral
typically dominated by Arctostaphylos
glandulosa ssp. crassifolia, Ceanothus
verrucosus (wart-stemmed ceanothus),
Xylococcus bicolor (mission manzanita),
Quercus dumosa (Nuttall's scrub oak),
Cneoridium dumosum (bush rue),
Rhamnus crocea {red berry),

Dendromecon rigida (bush poppy), and

Yucca schidigera (Mojave yucca).
Southern maritime chaparral is a plant
association that occurs only in coastal
southern California along the immediate
coast of Sen Diego and Orange Counties
and northwestern Baja California,
Mexico. The distribution of southern

maritime chaparral in Orange County is
disjunct and the species composition is
shghtly different from that found in San

-Diego County and Mexico (Gray and

Bramlet 1992).

Two of the subject taxa are frequently
associated with southern maritime
chaparral but extend into other plant
communities, Verbesina dissita is
restricted to rugged coastal canyons in

_ association with San Onofre breccia-

derived soils in the southern maritime
chaparral of southern Orange County,
California. This taxon also occurs in
limited numbers in Venturan-Diegan
transitional coastal sage scrub (Gray and
Bramlet 1992) and southern mixed
chaparral (Holland 1986). Verbesina
dissita occurs disjunctly in similar
vegetation associations from Punta
Descanso south to San Telmo in
northwestern Baja California, Mexico.
Baccharis vanessae occurs in southern
maritime chaparral in the vicinity of
Encinitas, central San Diego County,
California, and extends inland to Mount
Woodson and Poway where it is
associated with dense southern mixed
chaparral. One population of this plant
occurs in the Santa Margarita Mountains
of northern San Diego County. Five of
the six taxa are found below 250 meters
{m) (820 feet (ft})) in elevation in the
United States. Arctostaphylos
glandulosa ssp. crassifolia reaches 730
m (2,395 ft) elevation in Baja California,
Mexico. Baccharis vanessae is known to
occur at 880 m-(2,887 ft) in elevation on
Mount Woodson.

It has been estimated that
approximately 800 acres of southern
maritime chaparral occurred historically
in Orange County (Roberts 1992b),
while about 21,000 acres of southern
maritime chaparral occurred historically
in San Diego County (Oberbauer and
Vanderwier 1991). Currently, there are
an estimated 600 acres of southern
maritime chaparral in Orange County
{Roberts 1992%) and 2,530 acres in San
Diego County {Oberbauer and
Vanderwier 1991). This represents an 85
percent decline in southern California
that is largely due to agricultural
conversion and urbanization. Much of
the remaining 15 percent of the United
States portion of southern maritime
chaparral is located on Carmel
Mountain in San Diego County. The
distribution of southern maritime
chaparral and related associations have
also declined significantly in Baja
California, Mexico, for many of the same
764S0DS.

The natural plant communities of
coastal Orange and San Diego Counties
have undergone significant changes
resulting from both human-caused
activities and natural occurrences. The
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rapid urbanization of southern Orange
County and south-central San Diego
County have already eliminated a
significant portion of the southern
maritime chaparral and some of the

populations of the proposed plant taxa.

Remaining southern maritime chaparral
and populations of the proposed taxa
have been subjected to a considerable
d of entation.
though five of the proposed plant
taxa are largely restricted to the United
States, 85 percent of the known
fgpulations of Verbesina dissita are
own from northwestern Baja
California, Mexico. Although the status
. of this species and its habitat in Mexico
is not as well documented, over 20
gercent of the known populations have
een eliminated and at least another 20
percent of the populations are under
immediate threat. Agricultural
conversion, resort and residential
development, and wide fuel breaks and
slash and burn practices have already
affected and continue to contribute to
the decline of V. dissita in Mexico
(California Department of Fish and
Game (CDFG) 1990).

Fire also plays an important role in
determining southern California plant
community distribution and
composition. With the advent of
widespread urbanization, the disruption
in natural fire cycles potentially
threatens the six plant taxa proposed
here for listing.

Discussion of the Six Species Proposed
for Listing :

Arctostaphylos glandulosa {(Eastwood
manzanita) is a relatively open, smooth,
dark red-barked shrub characterized by
a basal burl and scarcely foliaceous
bracts that are shorter than the hairy
pedicels (flower-stalks). Arctostaphylos
glandulosa ssp. crassifolia (Del Mar
manzanita), a member of the heath
family (Ericaceae), was first described
by Willis Jepson in 1922 (Jepson 1922)
based on a specimen collected by Jepson
in Del Mar. Arctostaphylos glandulosa
ssp. crassifolia is an erect shrub,
generally 1 to 1.2 m (3.3 to 4 ft) tall, but
occasionally higher, Arctostaphylos -
glandulosa ssp. crassifolia is
distinguished from other varieties of A.
glandulosa by having dark gray-green
leaves that are glabrate above and
tomentulose beneath. The branchlets are
non-glandular, tomentulose, and
" sometimes with scattered long hairs.

In 1925, Jepson placed Del
manzanita under the name
Arctostaphylos tomentosa var,
crassifolia (Jepson 1925). This name was
used by McMinn (1939), who stated that
- Del Mar manzanita “seems very closely
related to A. glandulosa var.

cushingiana but the more truncate leaf-
bases, the usually more tomentulose
lower leaf-surfaces, and distribution
seem sufficient to maintain itas a
variety of A. tomentosa.” J.E. Adams in
his 1840 treatment of the genus
Arctostaphylos returned var. crassifolia
to Arctostaphylos glandulosa as in
]epso)n’s original treatment (Knight
1985).

In 1968, Philip V. Wells declared that
“[o]ther morphological variants of the
A. glandulosa complex have largely
allopatric geographic distributions and
are recognized as subspecies’ (Wells
1968). Accordinlglly. Wells applied the
name Arctostt‘lf ylos glandulosa ssp.
crassifolia to the Del Mar manzanita.
Subsequent taxonomic review (Munz
1959, Munz 1974, Beauchamp 1986)
have preferred this treatment. In 1985,
Walter Knight summarized the
taxonomic history of the Del Mar
manzanita (Knight 1985) and eame to
the conclusion that the subspecies
should not be recognized. Knight (1985)-
stated that the Del Mar manzanita was
a product of hybridization between
Arctostaphylos glandulosa and other
Arctostaphylos species in the area.
Knight'’s treatment was countered 2
years later by Philip Wells (Wells 1987)
who continued to recognize Del Mar
manzanita as a subspecies, and refuted
portions of Knight’s arguments for not
recognizing the subtaxon. Wells is
considered the leading authority on the
genus Arctostaphylos and his treatment
of this taxon has been widely accepted
by others; therefore, the Service accepts
Wells' subspecific treatment of this
taxon.

Arctostaphylos glandulosa ssp.
crassifolia is restricted to sandstone
terraces and bluffs from Carlsbad south
to Torrey Pines State Park extending .
inland to Rancho Santa Fe and Carmel
Mountain in San Diego County,
California. An additional population has
been reported just south of tge San
Dieguito River southwest of Lake
Hodges. This species has also been
reported from five localities in
northwestern Baja California, Mexico,
from just east of Tijuana along the .
United States border, to Cerro el Coronel

‘and Mesa Descanseo 50 km (31 miles)

north of Ensenada. The most recent
collection in the San Diego Natural
History Museum was taken by Reid
Moran in 1982.

Thomas Huffman (Roberts 1992a)
reported on the locations of nearly
14,000 individuals of Arctostaphylos
glandulosa ssp. crassifolia in 1980
distributed over 20 population centers.
Several other populations have been
identified since 1980, but these add .
fewer than 1,000 individuals to the total

known number in San Diego County. A
significant number of these gopulations
have been severely impacted over the
last 12 years. For example, in 1987, one
population of nearly 500 individuals
and its southern maritime chaparral
habitat was cleared and converted to
agriculture. The cultivation was active
for one season and has not been
continued (Thomas Oberbauer, Planner,
County of San Diego, pers. comm.,
1992}. Currently, fewer than 8,000

- individuels, scattered roughly

throughout the historic distribution of
the species in San Diego County, are
known to be extant. The number of
individuals in Baja California, Mexico,
is not known but is likely to be smaller
than in the United States based on the
limited availability of habitat.

Four populations totaling some 3,000
individuals in the vicinity of Miramar
Reservoir have been attributed to
Arctostaphylos glandulosa ssp.
crassifolia, but Wells (pers. comm.,
1992) maintains that these plants are not
representative of the subspecies. If these
populations should prove to be
representative of the subspecies, nearly
50 percent of the individuals-known in
1980 were eliminated by the Scripps
Ranch Eroject between 1989 and 1992.

Baccharis vanessae (Encinitas
baccharis) was discovered by Mitchel
Beauchamp in October 1976 in southern
maritime chaparral on Eocene
sandstones along the north side of
Encinitas Boulevard in Encinitas. The
species was described in 1980 by
Beauchamp (Beauchamp 1980).

Baccharis vanessae, a member of the
aster family (Asteraceae), is a dioecious
broom-like shrub, 0.5 to 1.3 m {1.6 to 4.3
ft) tall. This taxon is distinguished from
other members of the genus Baccharis
by its filiform leaves and delicate
phyllaries, which are reflexed at
maturity. .

As currently understood, the
historical distribution of this species
included 18 natural populations
scattered from Devils Canyon, San
Mateo Wilderness of northern San Diego
County, south to Encinitas east through
the Del Dios highlands and Lake Hodges
area to Mount Woodson and south to
Poway and Los Penasquitos Canyon in
San Diego County, California. Twelve of
these populations are still extant and
contain approximately 2,000
individuals (CDFG 1992). Four of these
poglulations contain fewer than six
individuals. A single transplanted
population of 34 individuals was
established in San Dieguito Park;
however, this population has not
persisted (Hall 1986).

Chorizanthe orcuttiana (Orcutt’s
spine-flower) was first described by
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Charles Parry in 1884 (Parry 1884) based
on a specimen collected by Charles R.
Orcutt in the same year at Point Loma,
San Diego County. Chorizanthe
orcuttiana, a low, yellow-flowered
annual of the buckwheat family
(Polygonaceas), is restricted to sandy
soils. It is distinguished from other
members of the genus Chorizanthe by
its prostrate form, campanulate 3-
toothed involucre, and uncinate
(hooked near tip) involucral awns
(Reveal 1989).

Historically, Chorizanthe orcuttiana
is known from 10 separate occurrences
in San Diego County from Point Loma
near San Diego, Del Mar, Kearney Mesa,
and Encinitas (CDFG 1992). Only two
populations have been seen in recent
years. L. Allen reported 50 to 100
individuals at Torrey Pines State Park in
1987 {CDFG 1992). However, this

" population has not been relocated in the
last several years possibly due to a
changing composition of plant s%ecies
and density as a result of a 1984 burn.
The only population currently known to
support this species is at Oak Crest Park
in Encinitas. This population numbers
nearly 1,500 individuals over a
relatively small area (about 4 square
meters). The number of individuals
varies widely from year to year because
success of germination is highly
dependent on such factors as rainfall,
which can be significantly different one
year to the next in southern California.

Corethrogyne filaginifolia var. linifolia
(Del Mar sand aster) was first described
by Harvey M. Hall in 1807 based on a
specimen collected by Kathrine
Brandegee in 1906 (Hall 1907).
Corethrogyne filaginifolia var. linifolia,
a member of the aster family
(Asteraceas), is an erect, divaricately
branched perennial, 4.5 to 5 decimeters
(dm) (18 to 20 inches) tall with violet
ray flowers and yellow disk flowers.
Hall (1907) differentiated this subtaxon
from other subtaxa by the narrow form
of the leaf and the persistent tomentum
about the involucre, branches, and
leaves. Corethrogyne filaginifolia var.
linifolia also lacks a conspicuously
glandular involucre.

Roxanna Ferris elevated the Del Mar
sand aster to the rank of species and
applied the name Corethrogyne linifolia
(Ferris 1958). This treatment was
recognized by Abrams and Ferris (1960)
and Munz (1968}, but later publications
(Munz 1974, Beauchamp 1986) returned
to Hall’s original treatment.

Corethrogyne filaginifolia var. linifolia
is known from a relatively limited area
in San Diego County from Batiquitos
Lagoon in Carlsbad south to Del Mar
Mesa, Carmel Mountain, and Torrey
Pines State Park. The masjority of the

populations are within 4.8 km (3 miles)
of the coast, but populations extend up
to 8.0 km (5 miles) inland near Del Mar.
Historically, this species was known

from at least 17 populations. Thirteen of -

these populations are extant. Six of
these populations are relatively large,
while the others are smaller and

considerably fragmented (Hogan 1990). 4

One of these populations just north of
the University of California at San Diego
was largely eliminated in November
1992 by grading in conjunction with the
widening of John Hopkins Road. It has
been estimated that at least 20,000
individuals exist (Jim Dice, California
Department of Transportation
(CALTRANS), pers. comm., 1992).
Corethrogyne filaginifolia var. linifolia
has a preference for sandy locations.
The type specimen for short-leaved
dudleya was collected by Reid Moran at
Torrey Pines in 1949. The taxon was
found growing amongst reddish-brown
iron concretions along the reddish
sandstones capping the Linda Vista
Terrace. In 1950, Moran applied the
name Hasseanthus blochmaniae ssp.
brevifolius (Moran 1950) to this taxon.

The first collection of short-leaved

dudleya was actually made by Frank W.
Peirson at Torrey Pines in 1922.
However, this specimen was annotated

by Willis Jepson as a new species of

Sedum. Reid Moran was unaware of the
Peirson specimen as late as 1945 when
he published a treatment on
Hasseanthus blochmaniae (Moran
1950). In an unpublished thesis at the
University of California at Berkeley,
Moran proposed the new combination
Dudleya blochmaniae ssp. brevifolia
(Moran 1951). This treatment was
supported by comparisons made in
chromosoms structure and in a general -
discussion of the relationships between
Hasseanthus, Stylophyllum, and
Dudleya in a publication 2 years later
when Moran suggested that
Hasseanthus represented a specialized
form of dudleya and not a distinct genus
(Uhl and Moran 1953). In 1975, Moran
altered his concept and elevated the
rank of short-leaved dudleya to a full

" species (Moran 1975), applying the
name Dudleya brevifolia. Recent authors

{Munz 1974, Bartel 1993) have retained
the subspecific treatment Dudleya
blochmaniae ssp. brevifolia.

Dudleya blochmaniae ssp. brevifolia,
a member of the stonecrop family
(Crassulacese), is a low growing, white-

flowered, themeral succulent. A longer

and more siender corm, shorter rosette
leaves, subglobular as compared to
oblong blades, and shorter, relatively
broader cauline leaves serve to separate
D. blochmaniae ssp. brevifolia from

other similar taxa. Dudleya blochmaniae

ssp. brevifolia is unique in the
California flora. In its young stages, it is
a cryptic mimic that is difficult to
distinguish from the surrounding iron
concretions. The species is restricted to
nearly barren Torrey sandstone bluffs.
Dudieya blochmaniae ssp. brevifolia
is currently restricted to six populations
in the vicinity of La Jolla and Del Mar
in San Diego County, California. Two
populations are located on Torrey Pines
State Park. Others are in Del Mar, La
Jolla, and on Carmel Mountain. Two
additional populations from Del Mar
and the Soledad Canyon area have been
eliminated due to commercial and
residential development. Most of these
populations have been reported as
containing fewer than 100 individuals.
Verbesina dissita (big-leaved crown-
beard) was first described by A. Gray in
1885 (Gray 1885) based on a collection
made by Charles Orcutt at Ensenada,
Baja California, Mexico, in September
1884. The taxon apparently was first
collected in the United States at Arch

- Beach in South Laguna, Orange County,

in 1903 by Mrs. M. F. Bradshaw (Hall
1907).

Verbesina dissita, a member of the
aster family (Asteraceae), is a low
growing, semi-woody perennial shrub
with bright yellow flowers. This taxon
grows from 0.5t0 1.0 m (1.6 to 3.3 ft)
tall and has distinctive scabrid leaves.
Verbesina dissita is distinguished from
other members of the genus Verbesina
in California and Baja California,
Mexico, by the naked achenes and broad
involucre.

Verbesina dissita is found on rugged
hillsides in dense maritime chaparral
from Laguna Beach in Orange County
south to the San Telmo area east of Cabo
Colnett in Baja California, Mexico. In
California, it is known from two
population centers less than 3.2 km (2
miles) apart. Because of the habit and
preference for an understory location
displayed by this taxon, population size
is difficult to estimate. The U.S.
populations have been estimated to be
several thousand plants (Marsh 1992,
CDFG 1992). Historically, this taxon has
been recorded from 23 separate
locations in Mexico. Of the Mexican
localities, over 20 percent, all north of
Punta Santo Tomas, have been
eliminated.

Previous Federal Action

Action by the Federal government on
three of the six plants began as a result
of section 12 of the Endangered Species
Act of 1973. Section 12 directed tge )
Secretary of the Smithsonian Institution
to prepare a report on those plants
considered to be threatened or extinct.
This report was designated as House
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Document No. 84-51. The report was
presented to Congress on January 9,
1975, and included Arctostaphylos
glandulosa ssp. crassifolia and
Chorizanthe orcuttiana as endangered
and Dudleya blochmaniae ssp.
brevifolia as threatened. The Service
published a notice in the July 1, 1975,
Federal Register (40 FR 27823} of its
acceptance of the report of the

. Smithsonian Institution as a petition
within the context of section 4(c)(2)
(petition provisions are now found in
section 4(b)(3) of the Act) and its
intention thereby to review the status of
the plant taxa named therein. On June
16, 1976, the Service published a
proposal in the Federal Register (42 FR
24523) to determine approximately
1,700 vascular plants to be endangered
species pursuant to section 4 of the Act.
Chorizanthe orcuttiana, Dudleya
blochmaniae ssp. brevifolia, and
Arctostaphylos glandulosa ssp.
crassifolia were included in the June 186,
1976, Federal Register notice.

General comments received in
response to the 1976 proposal were
summarized in an April 26, 1978,
Federal Register publication (43 FR
17909). The Endangered Species Act
Amendments of 1978 required that all
proposals already over 2 years old be
withdrawn. A 1-year grace period was
given to those proposals already more
than 2 years old. In the December 10,
1979, Federal Register (44 FR 70796),
the Service published a notice of
withdrawal of the portion of the June
16, 1976, proposal that had not been
made final, along with four other

proposals that had expired.

’ e Service published an updated
notice of review of plants on December
15, 1980 (45 FR 82480). This notice
included Dudleya blochmaniae ssp.
brevifolia, Baccharis vanessae, and
Chorizanthe orcuttiana as Category 1
taxa. Category 1 taxa are those taxa for
which substantial information on
biological vulnerability and threats is
available to support preparation of
listing proposals. Corethrogyne
filaginifolia var. linifolia was included
as a Category 2 taxon. Category 2
candidates are taxa for which data in the
Service's possession indicate listing is
possibly appropriate but for which
substantial information on biological
vulnerability and threats is not currently
known or on file to support proposed
rules. On November 28, 1983, the
Service published in the Federal
Register a supplement to the Notice of
Review {48 FR 53840}, in which
Baccharis vanessae and Chorizanthe
orcuttiana were reclassified from

. Category 1 to Category 2. Arctostaphylos
glandulosa ssp. crassifolia was not

included in either the 1980 or the 1983
notice. ] '

. The plant notice was again revised on
September 27, 1985 (50 FR 39526), and
Arctostaphylos glandulosa ssp.
crassifolia was included in Category 3B.
Category 3B taxa are those which on the
basis of current taxonomic
understanding, do not represent distinct
taxa meeting the Act’s definition of
“species.” This change apparently
reflected the concept as presented by
Walter Knight (Knight 1985). The
taxonomy of A. glandulosa ssp.
crasszifolia was subsequently
reevaluated, and the plant was included
in Category 2 in the February 21, 1990,
Plant Notice of Review (55 FR 6184),
based on the work of Phillip Wells
(Wells 1987). Based on additional
information on threats and
vulnerability, the Service has elevated
this plant to Category 1. In the February
21, 1990, notice, Baccharis vanessae
and Chorizanthe orcuttiana were
reevaluated and included as Category 1
taxa, based on information contained in
status reports prepared in conjunction
with State listing. The 1990 notice
included Chorizanthe orcuttiana as a
Category 1* candidate, indicating this
species was possibly extinct.

Section 4(b)(3)(B) of the Act requires
the Secretary to make certain findings
on pending petitions within 12 months
of their receipt. Section 2(b)(1) of the
1982 amendments further requires that
all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for Arctostaphylos glandulosa ssp.
crassifolia, Dudleya blochmaniae ssp.
brevifolia, and Chorizanthe orcuttiana
because the 1975 Smithsonian report
had been accepted as a petition. On
October 13, 1983, the Service found that
the petitioned listing of these species
was warranted but precluded by other

pending listing actions of higher priority

pursuant to section 4(b)(3)(B)(iii) of the
Act. Notification of this finding was
published in the Federal Register on
January 20, 1984 (49 FR 2485). Such a
finding requires the petition to be
recycled, pursuant to section
4(b)(3)(C)i) of the Act. The finding was
reviewed in October of 1984, 1985,
1986, 1987, 1988, 1989, 1990, 1991, and
1992, Publication of this proposal
constitutes the warranted finding for
these species.

On December 14, 1990, the Service
received a petition dated December 5,
1990, from Mr. David Hogan of the San
Diego Biodiversity Project, to list
Dudleya blochmaniae ssp. brevifolia
and Baccharis vanessae as enidangered
species. On January 7, 1991, the Service
received another petition from Mr.

Hogan, dated December 30, 1990, which
requested the Service to list
Corethrogyne filaginifolia var. linifolia
as an endangered species. Both petitions
also requested the designation of critical
habitat.

One of these species (Dudleya
blochmaniae ssp. brevifolia) was
included in the Smithsonian
Institution’s Report of 1975 that had
been accepted as a petition. The Service
therefore regarded Mr. Hogan's petition
to list Dudleya blochmaniae ssp.
brevifolia as a second petition. The
Service evaluated the petitioner’s

requested action for the remaining two

glant species and published a 90-day
nding on August 30, 1991 (56 FR
42968) that substantial information
existed indicating that the requested
actions concerning Baccharis vanessae
and Corethrogyne filaginifolia var.
linifolia may be warranted. Information
regarding the distribution and threats to
these species have been further
reviewed, resulting in the elevation of
Corethrogyne filaginifolia var. linifolia
to Category 1. Publication of this
gro(})osal constitutes the warranted
nding for these two species.

Verbesina dissita has never appeared
in any notice of review, and, therefore,
no previous Federal action has taken
place regarding this species. However,
the Service received recommendations
from a number of parties, based on
information contained in the petition to

. State-list the species (Connie

Rutherford, U.S. Fish and Wildlife
Service, pers. comm., 1992), which has
resulted in its designation as a Category
1 spacies. The Service finds that the
threats to this species in both the United
States and Mexico warrants listing as
threatened at this time.

‘Summary of Factors Affecting the

Species :

Section 4 of the Endangered Species
Act (16 U.S.C. 1533) and regulations (50
CFR part 424} promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal Lists. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1). The threats facing these six taxa
are summarized in Table 1. These
factors and their application to
Arctostaphylos glandulosa Eastw. ssp.
crassifolia (Jeps.) Wells (Del Mar
manzanita), Baccharis vanessae
Beauchamp (Encinitas baccharis),
Chorizanthe orcuttiana Parry (Orcutt's
spineflower), Corethrogyne filaginifolia
(H. & A.) Nutt. var. linifolia Hall (Del
Mar sand ester), Dudleya blochmaniae
ssp. brevifolia Moran (short-leaved
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dudleya), and Verbesina dissita Gray
(big-leaved crown-beard) are as follows:

TABLE 1.—SUMMARY OF THREATS

Trampling | Alien plants | ORV activity | Fire control °°"§'v‘}g; ac-)  Limited
Arctostaphylos glandwlosa 8sp. crassifolia X X e
Baccharis vanessae : X . X X
Chorizanthe orcuttiana X X' | i X X
Corethrogyne filaginifolia var. finifolia ............cecccorurernnne X X X X ] i
Dudleya blochmaniae ssp. brevifolia .. DGR N X X
Verbssina dissita ............ b S [

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.

Three of the six taxa proposed herein
{Chorizanthe orcuttiana, Corethrogyne
filaginifolia var. linifolia, and Dudieya
blochmaniae ssp. brevifolia) are
restricted to the south-central coast of
San Diego County, California. One taxon
{Baccharis vanessae) extends inland 32
km (20 miles), and north to the Santa
Margarita Mountains of northern San
Diego County. One taxon
{Arctostaphylos glandulosa ssp.
crassifolia) extends from the south-
central coast of San Diego County south
into northwestern Baja California,
Mexico, and one taxon (Verbesina -
dissita) occurs in two disjunct
populations, one in coastal southern
Orange County and one along the coast
in northwestern Baja California, Mexico.
The imminent threat facing all six taxa
and their associated habitats is the
ongoing and future destruction and
adverse modification of habitat by one
or more of the following: urban
development, agricultural development,
recreational activities, trampling, and
fuel modification activities.

Arctostaphylos glandulosa ssp.
crassifolia (Del Mar manzanita) is
restricted to sandstone-derived soils
along the south-central coast of San
Diego County, extending south to Mesa
el Descanseo 50 km (31 miles) north of
Ensenada, Baja California, Mexico. This
taxon is restricted almost exclusively to
southern maritime chaparral and is
considered an indicator taxon for the
community. Published estimates
indicate that 87 percent of southern
maritime chaparral vegetation in San
Diego County has been lost as a result
of urban and agricultural development
(Oberbauer and Vanderwier 1991).
Between 1980 and 1990, the population
of San Diego County increased by more
than 600,000 people. Most of this
increase occurred on or near the coast
at sites historically occupied, in part, by
southern maritime chaparral.

Approximatsly 600 acres of southern
maritime chaparral is currently
approved or proposed for development
in San Diego County (Roberts 1992a).
This represents approximately 25
percent of the remaining habitat. Less
than 30 percent of the remaining
southern maritime chaparral is
preserved in parks with long-term
management for conservation, such as
Torrey Pines State Park. Although the
exact acreage of potential loss of
southern maritime chaparral due to
approved or proposed development is
not known to the Service, four approved
or proposed projects in Carlsbad,
Encinitas, and on Carmel Mountain
alone could eliminate 25 percent of the
remaining southern maritime chaparral
in San Diego County (Carrie Phillips,
U.S. Fish and Wildlife Service, pers.
comm., 1992). .

Tom Huffman estimated in 1980 that
Arctostaphylos glandulosa ssp.
crassifolia occurred in over 290
subpopulations within 20 major
population centers containing over
14,000 individuals (Roberts 1992a). By
1992, over 120 of the 290
subpopulations, 1 major population
center, and nearly 8,000 individuals
identified by Huffmen had been
eliminated by development. Over 40
percent of the remaining subpopulations
and nearly 40 percent of the remaining
individuals, including recently
discovered populations, will be
eliminated by proposed and approved
projects in Carlsbad, Encinitas, Carmel
Valley, and the Carmel Highlands
(Roberts 1992a).

Populations of Arctostaphylos
glandulosa ssp. crassifolia are also at
risk from unauthorized land clearings or
agricultural conversions. An
unpublished study by the Service, dated
June 1992, identified nearly 1,300 acres
of unauthorized or possible land
clearing activities in San Diego County
between August 1991 and May 1992,
These clearings, in part, included
southern maritime chaparral.

The status of Arctostaphylos
Elandulosa ssp. crassifolia and its

abitat in extreme northwestern Baja
California, Mexico, are not well
documented. However, this species only
extends some 40 km (25 miles) south of
the U.S. border. This region represents
one of the most severely impacted areas
in Baja California, and many of the same
factors (urban and agricultural
development) that have affected the
status of this taxon in the United States
are also clearly having an impact south
of the border.

Chorizanthe orcuttiana (Orcutt’s
spineflower) is restricted to exposed
sandy soils at two sites in coastal south-
central San Diego County. One site,
located at Torrey Pines State Park, is
protected. However, this population has
not been seen since 1987 despite
repeated searches (Hogan, San Diego
Biodiversity Project, pers. comm., 1992).
The only currently known population is
within Oakcrest Park in Encinitas, and
this population is threatened by

roposed construction of recreational
acilities (see Factor D). This reduction
of habitat will likely have significant
impacts on the long-term viability of the
existing C. orcuttiana population and
the remaining southern maritime
chaparral in the park.

Dudleya blochmaniae ssp. brevifolia
(short-leaved dudleya) is also known
from an extremely limited number of
populations. The five remaining -
populations are restricted to sandy
pockets on outcrops of Lindavista
sandstone. One population is newly
discovered, and threats have not yet
been analyzed for it. The largest
population, at Carmel Mountain,
consists of several subpopulations that
are threatened by residential
development, fire breaks, off-road
vehicle activity, and foot traffic (Hogan
1991). Dudleya blochmaniae ssp.
brevifolia occurs in openings of
southern maritime chaparral. Published
estimates indicate that 87 percent of
southern maritime chaparral vegetation
in San Diego County has been lost as a
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result of urban and agricultural
development (Oberbauer and
Vanderwier 1991).

Baccharis vanessae (Encinitas
baccharis) is associated with dense
mixed chaparral and southern maritime
chaparral. Fourteen populations
currently exist. Seven of the remaining
14 populations are threatened by
development projects. Five populations
are in the Del Dios Highlands within the
Rancho Cielo project area. Thres of
these are threatened by urban
development and a golf courss.
Grubbing and clearing in 1991 and
1992, in combination with a serious fire
in September 1990, may already have
eliminated some of thess plants. The
Rencho Cislo project was approved in
1981, 6 years before the species was
declared endangered by the State of
California. Even though this project has
not yet been constructed, the county of
San Diego has not required additional
surveys or modifications to existing
plans based on the listing status of
Encinitas beccharis. Two other
populations of this taxon near Lake
Hodges have been identified as
threatened by development proposals
(CDFG 1992). Although a ulation
near Black Mountain was left in open
space after the construction of a
residential development, no speciss-
specific management plan exists.

Corethrogyne filaginifolia ssp.
linifolia (Del Mar sand aster) is
restricted to the south-central coast of
San Diego County between Batiquitos
Lagoon in Carlsbad south to Del Mar
Mesa, Torrey Pines State Park, and
Carme)] Mountain. The species is closely
associated with southern maritime
chaparral, preferring openings and
sandy terraces over dense brush, This
taxon is able to withstand some
disturbance and has reestablished
populations along road cuts and railroad
riggt-of-ways. However, the long-term

“viability of these colonizers has not
been demonstrated, and many of these
populations are subject to periodic road-
side maintenance and clearing
activities. :

A considerable portion of the historic
range of Corethrogyne filaginifolia ssp.
linifolia has been eliminated by urban
development within the cities of
Carlsbad, Encinitas, and Del Mar, and
elsewhere within northern San Diego
County. Remaining populations have
been subject to fragmentation and
isolation in these areas. Historic
populations in Encinitas have been
greatly reduced. Relics of larger
historical pepulations occur along Via
Cantebria Road and in Oakcrest Park.
The Via Cantebria Road stand occurs in
a small fragment of southern maritime

chaparral along the roadside curb.
Potential habitat in the Green Valley
area just southeast of Batiquitos Lagoon
is threatened by two proposed
developments (Arroyo La Costa and
Home Derot). Large populations of C.
filaginifolia ssp. linifolia are found on
Carmel Mountain along with the largest
stand of southern maritime chaparral
(Hogan 1891). The southern maritime
chaparral and at least seven
subpopulations of C. filaginifolia ssp.
Iinifolia on Carme) Mountain are
threatened by proposed development
(Hogan 1991{

In the United States, Verbesina dissita
(big-leaved crown- beard) is restricted to
rugged coastal hillsides and canyons in
southern maritime chaparral and, to a
lesser extent, coastal sage scrub and
mixed chaparral, along a 3.2-km stretch
(2-mile stretch) of coastline in
Beach, Orange County. Although
portions of its distribution extend into
Aliso-Woods Regional Park, the majority
of the populations are on private land.
These populations are threatened by
residential development and fuel -
modification activities (CDFG 1892),

Small-scale housing projects continue
to incrementally iTCt the main
Laguna Beach population. At least four
new residances were built directly on
Verbesina dissita after State listing as a
threatened species in 1989, Although
the individual houses eliminated a
relativ:(liy;nsmall number of individuals,
local ordinances require the creation of
a fuel modification zone up to 46 m {150
ft) from the residence. Over 20 percent
of V. dissita occurrences are within 468
m (150 f) of residential development. If
these ordinances are fully implemented,
a significant portion of this species in
the United States would be eliminated.
In 1984, a fuel break was cut through
one population on Temple Hill. The
species normally persists in relatively
dense brush, although it is known to
respend favorably to some clearing and
fires. The plants in the fuel break began
to decling after 4 years. The City of
Laguna Beach used goats to clear fuel
breaks in 1891 over objections by
citizens concerned that the goats could
potentially consume rare plant species
{Dr. Peter Bowler, University of
California, Irvine, pers. comm., 1992).
The City of L a Beach has indicated
that many negfected areas containing
dense brush adjacent to residential
development will be cleared {Laguna
Beach Fire Department, pers. comm.,
1991). These areas are, in part, occupied
by V. dissita. One development

completed in 1089 hes placed irrigation -

and hydromulching over one
population, V. dissita is not expscted to
persist with overwatering and

competition from Atriplex semibaccata
(Australian saltbush).

Approximately 900 acres of southern
maritime chaparral occurred historically
in Orange County (Roberts 1992b). One
third of that has been eliminated
through urban development. The
remaining habitat is relatively
contiguous; howsver, several proposed
developments would reduce and further
fragment this rare vegetation
association. Only 20 percent of the
habitat is preserved (i.e., in Aliso-
Woods Canyon Regional Park),

The majority of Verbesina dissita
populations occur south of the United
States-Mexico border in coastal,
northwestern Baja California, Mexico,
where it occurs in similar vegetation'
associations as found in Laguna Beach,
California. The status of V. dissita and
its habitat in Mexico are not well
documented. According to one
prominent researcher, the distribution
of this species in Mexico is spotty (Reid
Moran, California Academy of Sciences, -
pers. comm., 1992). Over 20 populations
are known between Punta Descanseo
and San Telmo near Cabo Colonet
{Roberts 1988). A survey of historic
localities in 1988 between Punta el
Descanseo end Punta Santo Tomas
determined that over 25 percent of these
localities had been urbanized or
converted to agriculture. Four separate
localities are known from Punta Bunda
just south of Ensenada. Changes in land
use from relatively pristine conditions
in 1987 to extensive grubbing and
clearing in addition to rural
condominium development in 1990 are
threatening three of the four known
populations on Punta Banda (Roberts,
memo to files, June 23, 1992). Clearly,

- many of the same factors threatening the

species in the United States (urban and
agricultural development) are
threatening this species south of the
border.

B. Overautilization for Commercial,
Recreational, Scientific, or Educational
Purposes.

Some taxa have become vulnerable to
collecting by curiosity seekers as a
result of increased publicity following

ublication of a listing proposal. The

imited population size of and relatively
easy access for two of the species .
(Chorizanthe orcuttiana and Dudleya
blochmaniae ssp. brevifolia) could
render them vulnaerable to collecting
following publication of the listing
proposal.

C. Disease or Predation.

Disease is not known to be a factor for
any of the taxa, Insect predation of the
six taxa is not well understood;
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however, swollen galls on the stems of
Baccharis vanessae indicate parasitism
by a lepidopteran (Beauchamp 1980).

D. The Inadequacy of Existing
Regulatory Mechanisms.

Existing regulatory mechanisms are
not sufficient to protect southern
maritime chaparral or reduce the losses
of Arctostaphylos glandulosa ssp.
crassifolia, Baccharis vanessae,
Chorizanthe orcuttiana, Corethrogyne
filaginifolia var. linifolia, Dudleya
blochmaniae ssp. brevifolia, and
Verbesina dissita.

Under the Native Plant Protection Act
{Chapter 1.5, section 1900 et seq. of the
Fish and Game Code) and California
Endangered Species Act (Chapter 1.5,
section 2050 et seq.), the California Fish
and Game Commission listed Dudleya
blochmaniae ssp. brevifolia (as Dudleya
brevifolia) as endangered in 1982,
Baccharis vanessae as endangered in
1987, and Chorizanthe orcuttiana as
endangered in 1979. Verbesina dissita
was listed by the State as threatened in
1989. Although both statutes prohibit
the “‘take’’ of State-listed plants (Chapter
1.5 sections 1908 and 2080), State law
appears to exempt the taking of such
plants via habitat modification or land
use change by the landowner. After the
CDFG notifies a landowner that a State-
listed plant grows on his or her
property, State law evidently requires
only that the landowner notify the
agency ‘‘at least 10 days in advance of
changing the land use to allow salvage
of such plant” (Chapter 1.5, section
1913). Even this requirement is seldom
adhered to or enforced. For example, in
1992, Verbesina dissita plants in Laguna
Beach were removed without the State’s
knowledge (Ken Berg, CDFG
Endangered Plants Program, pers.
comm., 1992).

The majority of the known
populations of the six taxa occur on
privately owned land. Local and county
zoning designations are subject to
change and do not incorporate the
principles of conservation biology in the
establishment of open space areas. What
few resource protection ordinances exist
are subject to interpretation and in cases
where findings of overriding social and
economic considerations are made,
compliance is not required. In many
cases, land-use planning decisions are
made on the basis of environmental
review documents, prepared as required
by the California Environmental Quality
Act (CEQA) or the National
Environmental Policy Act, that do not
adequately address potential impacts to
the six taxa or southern maritime
chaparral, or offer insufficient
compensation for losses that continue to

contribute to the overall net loss of
habitat. Transplantation is frequently
used to compensate for the loss of rare
Elant species. However, it has never
een demonstrated to provide for long-
term viability of any of the six taxa.
Several attempts at transplanting :
Baccharis vanessae and Arctostaphylos
glandulosa ssp. crassifolia have been
reported by Hall (1986). Attempts to
transplant B. vanessae at Quail
Botanical Garden and at San Dieguito
County Park failed shortly after the
monitoring period ended. Six years after
individuals of A. glandulosa ssp.
crassifolia were transplanted at Quail
Botanical Garden, 75 percent had died:
Dudleya blochmaniae ssp. brevifolia
occurs at two sites on State lands set
aside for conservation at Torrey Pines
State Park. A third site receives limited
protection at Crest Canyon Preserve in
Del Mar; however, recreational activity
(see.Factor E) threatens the species at
this site. A small population of .
Corethrogyne filaginifolia ssp. linifolia
occurs within San Elijo Lagoon State
Preserve. Other larger populations are
located in both the northern and
southern parcels of Torrey Pines State
Park (Jim Dice, pers. comm., 1992).
These populations are protected and
expected to be viable for the long-term.
A population within the City of Del
Mar’s Crest Canyon Park is also within
preserved southern maritime chaparral
but is subject to trampling (Hogan 1991).
One population of Baccharis vanessae
occurs in the San Mateo Wilderness of
the Cleveland National Forest, where it
is protected.
isting land use regulations have
failed to protect these plantsas
exemplified by the case of Oakcrest Park
in Encinitas. Although a portion of the
park was originally set aside for
conservation purposes by the County of
San Diego (Oberbauer, pers. comm.,
1992; Hogan 1991), the City of Encinitas
has been eliminating southern maritime
chaparral and causing direct losses to
Arctostaphylos glandulosa ssp.
crassifolia, Baccharis vanessae, *
Chorizanthe orcuttiana, and _
Corethrogyne filaginifolia var. linifolia
through incremental impacts of
recreational development for several
years. One area developed relatively
recently included a natural preserve
area set aside under an agreement with
the California Coastal Commission.
Current recreational development plans
for Oakcrest Park, including the
construction of a community center,
swimming pool, lawn installations, and
numerous walking paths, will impact
three of these taxa (A. glandulosa ssp.
crassifolia, B. vanessae, and C.
filaginifolia var. linifolia). The proposed

development will reduce the Baccharis
vanessae population and the extent of
southern maritime chaparral within the
park by approximately one-third (David
Wigginton, Director, Parks and
Recreation, City of Encinitas, pers.
comm., 1992),

Another example demonstrating how
existing regulatory mechanisms are

. inadequate is provided by the case of

one project in the City of Carlsbad that

" was originally approved circa 1980. The

roject area contains the northernmost

own population of Arctostaphylos
glandulosa ssp. crassifolia and a
significant stand of southern maritime
chaparral. When a City official was
approached by the proponent in 1992,
the City informed the proponent that the
existing CEQA documentation was -
inadequate and that additional
biological surveys would be required.
Despite this finding, the proponent was
able to obtain grading permits to clear
the land without additional
documentation in July or August 1992
(Terri Stewart, California Department of
Fish and Game, pers. comm., 1892},

The southern range of Arctostaphylos
glandulosa ssp. crassifolia and
Verbesina dissita continues south along
the coast into northwestern Baja
California, Mexico. The country of
Mexico has laws that presumably
Erovide protection to rare plants;

owever, enforcement of laws is lacking

(U.S. Fish and Wildlife Service 1992).

In summary, although many of these
taxa are receiving at least partial
protection through existing regulatory
mechanisms, threats continue to
adversely affect the species, as indicated
by their declining status.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

At least three of the taxa (Baccharis
vanessae, Chorizanthe orcuttiana, and
Verbesina dissita) are threatened with
extinction by stochastic events because
of their restricted distribution and small
pocf)ulation size. Genetic viability is
reduced in small populations, making

. them vulnerablse to extinction by a

single human-caused or natural event.
The potential for extirpation owing to
small populations size can be
exacerbated by natural causes, such as
the recent drought or fire. For instance,
the impact of fire on B. vanessae is not
fully understood, yet a major fire in the
Del Dios highlands burned four of the
known populations in September 1990.
Many populations are now in close
proximity to residential development,
and are tﬂreatened by fuel modification
activities, fire suppression, and
increased human activities associated
with the nearby development.
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Additionally, unidentified pollinators or
wildlife species functioning as seed-
dispersal agents may also b impacted
by this development. _

Habitat fregmentation and isolation,
in addition to fuel modification,
threaten the taxa where they grow ,
adjacent to or mixed within residential
areas. For example, in addition to the 40
percent of the remaining Arctostaphylos
glandulosa ssp. crassifolia that are
threatened by development, an
additional 10 percent are threatened by
fuel modification and habitat
fragmentation {Roberts 1992a). Conflicts
between fire management and

reservation arise when insufficient

uffers exist between sansitive
biological resources and residential
dwellings. A recent axample includes
the grubbing (clearing of vegetation) of
approximately 2 acres of scuthern
maritime chaparral bordering a new
residential development in Carlsbad on
June 22, 1992.

Baccharis vanessae is comprised of
only 13 extant populations. Four of
these have fewer than six individuals.
While the combination of the remaining
populations may contain over 1,500.
individuals, no population is known to
have over 300 individuals. The recent
drought or the cold snap southem
California suffered in December 1990
may have reduced these numbers
further.

Chorizanthe orcuttiana is the most
vulnerable of the six taxa. This plant is
threatened by trampling by workers and

crecreationists because of the plant's -
small size and its preference for open
areas, which tend to attract foot traffic
through otherwise dense chaparral
vegetation. The only known site could
be eliminated in a single event if a
particularly large number of workers or
park users walk through and trample the
population. Exotic grass and weed
species could overwhelm the
population if recreational activities and
trampling impacts that favor aggressive
introduced species are not curtailed.

The population of Corethrogyne
filaginifolia ssp. linifolia at Oakcrest
Park is threatened by trampling. This
species is also threatened in at least two
localities (Via Cantebria Road and at
Vulcan Road in Encinitas) with being
overwheimed by aggressive non-native
plant species such as Carpobrotus edulis
(Hottentot-fig) and Limonium sinuatum
(statice).

The northernmost population of
Dudleya blochmaniae ssp. brevifolia
continues to be threatened by trampling
via recreational activities. The
population at Crest Canyon Preserve in
Del Mar is also threatened by
recreational activity as evidenced by the

many; trails that cross the site (Hogan
1991). .

All six taxa are potentially threatened
by the interruption of the natural fire
cycle. Fragmentation has rendered
individual populations more susceptible
to fire events that may either occur too
frequently or be suppressed too long to
maintain a healthy southern maritime
chaparral habitat.

e Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
thesa six taxa in determining to propose
this rule. Based on this evaluation, the
Service finds that Arctostaphylos
glandulosa ssp. crassifolia, Baccharis
vanessae, Chorizanthe orcuttiana, and
Dudleya biochmaniae ssp. brevifolia are
in danger of extinction throughout all or
a significant portion of their ranges due
to habitat alteration and destruction
resulting from urban, recreational, and
agricultural development; fuel
modification activities; trampling and
recreational activities; inadequacy of
existing regulatory mechanisms; .
stochastic extinction; and competition
from exotic plant species. Therefore the
preferrad action is to list those taxa as
endangered. For the reasons discussed
below, the Service finds that
Corethrogyne filaginifolia var. linifolia
and Verbesina dissita are likely to .
become endangered species within the
foreseaable future throughout all or a
significant portion of their ranges.
Therefors, the preferred action is to list
these taxa as threatened. The Service
finds that threatened status is
appropriate for Corethrogyne
filaginifolia var. linifolia because the
largest populations exist within the
State Park system and the species can
tolerate more disturbance than most
native species. Verbesina dissita is
extremely threatened in the United
States portion of its range by
development and fuel modification
activities. The status of this speciss in
Baja California, Mexico, is considerably
better, due to a larger number of extant
populations; however, those
populations are vulnerable to similar
activities that threaten the plant in the
United States. Critical habitat is not
being propossd for these taxa for the

- reasons discussed in the “Critical

Habitat” section of this proposal.
Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that, to the maximum
extent prudent and determinable, the
Secretary designate critical habitat at the
time a species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat

is not presently prudent for these taxa.
Such a determination would result in no
known benefit ta thess species. The
publication of critical habitat
descriptions and maps required for
critical habitat would increase the
degree of threat to these plants from
possible take or vandalism, and could
contribute to their decline. The listing of
species as either endangered or

atened publicizes the rarity of the
plants and can make these plants
attractive to researchers, curiosity

seskers, or collectors of rare plants. All

appropriate Federal agencies and local
planning agencies have been notified of
the location and importance of
protecting these species’ habitat.
Protection of these species’ habitat will
be addressed through the recovery
process and potentially through the
section 7 consultation process.
Therefore, the Service finds that
designation of critical habitat for these
plants is not prudent at this time; such
designation likely would increase the
degres of threat from vandalism,
collecting, or other human activities.

Available Conservation Measures

Conservation measurss provided to
fﬁ:::ies listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain activities. Recognition
through listing encourages and results
in conservation actions by Federal,
State, and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land '
acquisition and cooperation with the
States and requires that recovery actions
be carried out for all listed species. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed plants are
discussed, in part, below.

Section 7{a) of the Act, as amended,~
requires Federal agencies to svaluate
their actions with respect to any species

that is proposed or listed as endangered -

or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402, Section 7(a)(4) of the Act requires
Federal agencies to confer informally
with the Service on any action that is
likely to jeopardize the continued -
existence of a proposed species or result
in destruction or adverse modification

- of proposed critical habitat. If a species

is listed subsequently, section 7(a)(2)
requires Federal agencies to insure that
activities they authorize, fund, or

out are not likely to jeopardize the
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continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation wi
the Service. '

Although none of the six species are

- directly involved in section 404 (Clean
Water Act) permitted activities, actions
that include direct and indirect effects
or that are interrelated or
interdependent with the proposal under
consideration may require action
through section 404 of the Clean Water
Act. Additionally, three of the taxa
(Arctostaphylos glandulosa ssp.
crassifolia, Corethrogyne filaginifolia
var. linifolia, and Baccharis vanessae)
are known to occur in areas where
highway alignments, which may involve
Federal funding and the Federa
Highway Administration, have been
proposed. At least one species (B.
vanessae) is known from within the
Cleveland National Forest and occurs
within 1 km (0.6 miles) of Camp
Pendleton Marine Base. New
populations of the six taxa could be
discovered at Miramar Naval Air
Station, Point Loma Naval Reserve, and
Camp Pendleton.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62, and 17.63 for endangered plants,
and at 50 CFR 17.71 and 17.72 for
threatened plants, set forth a series of
general prohibitions and exceptions that
apply to all endangered or threatened
plants. With respect to the four plant
‘taxa proposed to be listed as
endangered, all trade prohibitions of
section 9(a)(2) of the Act, implomented
by 50 CFR 17.61, would apply. These
prohibitions, in part, make it illegal
with respect to any endangered plant for
any person subject to the jurisdiction of
the United States to import or export;
transport in interstate or foreign
commerce in the course of a commercial
activity; sell or offer for sale this species
in interstate or foreign commerce;
remove and reduce to possession the
species from areas under Federal
jurisdiction; maliciously damage or
destroy any such species on any area
under Federal jurisdiction; or remove,
cut, dig up, damage, or destroy any such
endangered plant species on any other
area in knowing violation of any State
law or regulation or in the course of any
violation of a State criminal trespass
law.

Comthmgyne({ilaginifolia var. linifolia
and Verbesina dissita, proposed to be
listed as threatened, would be subject to
similar prohibitions (16 U.S.C.
1538(a)(2)(E); 50 CFR 17.61, 17.71).
Seeds from cultivated specimens of
threatened plant species are axempt
from these prohibitions provided that a
statement of “cultivated origin” appears
on their containers. Certain exceptions
apply to agents of the Service and State
conservation agencies. The Act and 50
CFR 17.62, 17.63, and 17.72 also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving endangered and threatened
plant species under certain
circumstances. It is anticipated that few
trade permits would ever be sought or
issued because nonse of the six species
is common in cultivation or in the wild.
Requests for copies of the regulations on
lants and inquiries regarding them may
e addressed to the Office of
Management Authority, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, room 432, Arlington, Virginia
22203-3507 (703/358~2093).

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule are hereby solicited.
Comments particularly are sought
concerning:

(1) Biological, commercial trade, or
other relevant data concerning any -
threat {or lack thereof) to these taxa;

(2) The location of any additional
populations of these species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the

ct; .

(3) Additional information concerning
the range, distribution, and population
size of these species; and

(4) Current or planned activities in the

subject area and their possible impacts
on these species.

The final decision on this proposal
will take into consideration the
comments and any additional
information received by the Servics, and
such communications may lead to a
final regulation that differs from this
proposal.

e Endangered Species Act provides
for a public hearing on this proposal, if

requested. Requests must be received
within 45 days of the date of publication
of the proposal. Such requests must be
made in writing and addressed to the
Field Supervisor of the Carlsbad Field
Office (see ADDRESSES section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on Octaober 25, 1983 (48 FR 49244).

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Carlsbad Field
Office (see ADDRESSES section).

Author

The primary author of this proposed
rule is Fred M. Roberts, Jr., Carlsbad -
Field Office, U.S. Fish and Wildlife
Service, 2730 Loker Avenue West,
Carlsbad, California 92008 (telsphone
619/431-9440).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulations Promulgation

Accordingly, the Service hereby
proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[{AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361~1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99~
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.12(h) for plants is
amended by adding the following, in
alphabetical order under the plant
families indicated, to the List of
Endangered and Threatened Plants:

§17.12 Endangered and threatened plants.

L] * * » -

(h)ﬁﬁt
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Species : .
- Historic range Status  When listed Cﬂtlc&lthabl- Sgﬁecisal
Scientific name- Common name
» Te ) n . . - »
Asteraceae—Aster famlly:
Baccharis vanessae ...... Encinitas baccharis .............. U.S.A. (CA) ..coevreevinerrannnne E e NA NA
Corsthrogyne filaginifolia Del Mar sand aster .............. US.A. (CA) ... erebinegeaiaiaes T e NA NA
var. linifolia. ) .
Verbesina dissita ........... Big-leaved crown-beard ....... U.S.A. (CA), Mexico ............ T NA NA
Crassutaceae—Stonecrop
family: '
Dudleya  blochmaniae Short-leaved dudleya ........... USA. (CA) wcrrecrciriccnnnnns E e NA NA
ssp. brevifolia. .
Ericaceae—Haeath famlly:
Arctostaphylos Del Mar manzanita .............. U.S.A. (CA), Mexico ............ E NA NA
glandulosa . 88p.
crassifolia.
Polygonaceae—Buckwheat |
family:
Chorizanthe orcuttiana .. Orcutt's spineflower veovesiern USA. (07, RN E ceeebessssassasrens NA NA
-« L] . L * - » -

Dated: September 16, 1993.
Richard N. Smith,

Acting Director, U.S. Fish and Wildlife
Service.

" [FR Doc. 93-24193 Filed 9-30-93; 8:45 am)
BILLING CODE 4310-85-P
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

Fees and Costs

AGENCY: Administrative Office of the
United States Courts.

ACTION: Notice of amendments to
miscellaneous fee schedules.

SUMMARY: The Miscellaneous Fee
Schedules promulgated under 28 U.S.C.
1914 and 1930 are amended to eliminate
the exemption for federal agencies from
fees for usage of electronic access to
court data. In addition, these schedules
are amended to eliminate the exemption
for federal agencies for the fee for
reproducing any court record or paper
and the fee for performing a search of
court records, where electronic access is
available.
EFFECTIVE DATE: October 1, 1993.
FOR FURTHER INFORMATION CONTACT:
Gloria Malkin, Attorney Advisor, Court
Administration Division,
Administrative Office of the United
States Courts, Thurgood Marshall
Federal Judiciary Building, One
Columbus Circle, NE., Washington, DC
20544, (202) 273-1539.
SUPPLEMENTARY INFORMATION: Under its
authority at 28 U.S.C. 1914(b) and 1930
to establish miscellaneous fees to be
charged and collected by the clerks of
court, the Judicial Conference of the
United States in March 1993 authorized
the Director of the Administrative Office
to eliminate the exemption for federal
agencies from certain fees prescribed
under the Miscellaneous Fee Schedules.
Effective October 1, 1993, the
. Miscellaneous Fee Schedules
promulgated under 28 U.S.C. 1914 and
1930 are amended as follows. Federal
agencies are no longer exempt from
paying the fee for usage of electronic
access to court data. In addition, the
exemption from fees for federal agencies
is eliminated for the fee for reproducing
any record or paper, if the record or
paper requested is available through

electronic access. The exemption is also
eliminated for the fee for search of the
records of court, if the information
requested is available through electronic
access.

The Judiciary Appropriations Act of
1991 provided that the Judicial
Conference of the United States shall
prescribe and collect reasonable court
fees for public access to federal court
information available in electronic form.
The law further requires that such fees
be deposited as offsetting collections to
the Judiciary Automation Fund,
pursuant to 28 U.S.C. 612(c)(1}(A), as
reimbursement for expenses incurred in
providing these services.

The Iugicial Conference, in
establishing fees for electronic access to
court records for non-judiciary,
governmental agencies, was acting upon
the suggestion of Congress. H.R. Report
No. 102-709 stated that fees for access
“by non-Judiciary, governmental
agencies * * * are desirable.”
Preliminary reports indicate that federal
agency users represent approximately
40% of all users of court electronic
access services. The judiciary’s
investments in automation have
resulted in enhanced service to the
public and to other federal agencies in
making court records relating to
litigation available by electronic media.
The electronic access services are an
efficient and valuable means of
providing accurate court information.
The judiciary’s goal is that the
imposition of the fee will not result in
a reduction in usage but, rather, that
users will find it more cost-effective to
use the public access system as opposed
to traveling to the clerk’s office for
service at the counter.

These actions apply to all federal
agencies except those which receive
funding from judiciary appropriations.
L. Ralph Mecham;

Director.
[FR Doc. 93-24087 Filed 9-30-93; 8:45 am]
BILLING CODE 2210-01-M

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

Intent to Establish a Rural Rental
Housing Diversity Demonstration
Program (RRHDDP)

AGENCY: Farmers Home Administration,
USDA.

ACTION: Notice.

SUMMARY: The Farmers Home
Administration (FmHA) announces its
intent to establish the Rural Rental
Housing Diversity Demonstration
Program (RRHDDP] for Fiscal Year (FY)
1994, subject to Appropriations. This
action is taken to make the public aware
of the demonstration program and the
States selected to participate. The
intended outcome is to improve the
delivery of section 515 assistance by
encouraging applicants of limited gross
income which have had little or no
previous participation in the program,
providing housing to unserved
communities and encouraging the
development through the use of labor,
goods and services from the local
community.

DATES: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Cynthia Reese-Foxworth, Loan
Specialist, Rural Rental Housing
Branch, Multi-Family Housing
Processing Division, FmHA, USDA,
room 5337, South Agriculture Building,
Washington, DC 20250, telephone (202)
720-1608 (this is not a tol! free number).
SUPPLEMENTARY INFORMATION: In
accordance with section 506(b) of the
Housing Act of 1949, as amended, the
Secretary is authorized and directed to

.conduct research, technical studies, and

demonstrations relating to the mission
and programs of Farmers Home
Administration and the national
housing goals defined in section 2 of
this Act. In connection with such
activities, the Secretary shall seek to
promote the construction of adequate
farm and other rural housing. The
Secretary shall conduct such activities
for the purposes of stimulating
construction and improving the
architectural design and utility of
dwellings and buildings. In furtherance
of this goal, the following demonstration
program is being proposed for FY 94.
Programs Description

(a) Purpose. The purposes of this
demonstration program are to stimulate
construction by encouraging applicants
of limited gross income which have had
little or no participation in the program,
providing housing to un-served
communities and encouraging
development of housing through the use
of labor, goods and services from the
local community. The demonstration
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program is to obtain information as to
whether new developers can be
attracted to the program, what impact

" requiring that at least 51 percent of the
development cost remain in the local
market will have on the price of
construction and the local Community
and how un-served and underserved
rural areas can be better reached.

(b) Seven States have been selected to
participate in the demonstration
program based on the following criteria:

(lg) Highest percentage of poverty in
rural areas,

(2) Highest percentage of substandard
housing in rural areas,

(3) Highest percentage of
unemployment.

(4) Lowest rural median income, and

(5) Rural places with populations of
2,500 or less.

The seven States were taken from a
list of the 10 highest States in each of
the five categories. To narrow the list,
each State selected had to meet 3 of the
5 above-mentioned criteria in order to
be considered for this program. Hawaii,
Western Pacific Areas, and the Virgin
Islands were not considered based on
historical non-use of their allocations.
The seven States selected are as follows:

Arkansas;
Kentucky;
Louisiana;
* Mississippi;
e New Mexico;
¢ Puerto Rico; and
o West Virginia.
{c) Available Funding. For fiscal year
1994, the Agency intends to set-aside $7
million for this demonstration program.
A comparable amount of rental
assistance (RA) will also be set-aside.
Seven million dollars will produce
" approximately 190 units. Therefore, 190
units of RA is necessary. Both loan
funds and RA will be held in the
National Office. Funding for this

. program is subject to Appropriations.

(d) Eligibility. Proposals will be
invited from any applicant meeting the
following criteria:

(1) The applicant and/or any members
of the applicant entity (including
limited partners) have not received nor
had an interest in more than one section
515 loan over the past three fiscal years
and;

(2) The applicant and/or members of
the applicant entity (including limited
partners) have had no member of their
immediate family nor any close relatives
who received or had an interest in more

- than one section 515 loan over the past
three fiscal years and;

(3) The applicant and/or any members
of the applicant entity have not had a
gross aggregate income from personal
and/or business operations in excess of
$500,000 and;

(4) The applicant and builder, agree to
employ personnel and obtain goods and
services in local market area so that at
least 51 percent of the total
development cost will be used to obtain
labor, goods and services from the local
community. For applicants who agree to
this provision, but fail to provide
adequate documentation to reflect at
least 51 percent of the funds were so
used, the total profit paid to the builder
will be reduced by 50 percent.

(5) The proposed housing must be
located in a market area which does not
have similar type subsidized housing.

(6) The proposed number of units %e
developed to serve the local market area
but consist of no more than 50 percent
of the average size section 515 complex
currently being developed in the State.

(7) The applicant meet all other
eligibility requirements of 7 CFR part
1944, subpart E. )

Further guidance will be published in
the Federal Register at a later date to
provide instructions on how to
implement the program and establish
application processing procedures.

Dated: September 23, 1993.
Bob Nash,

Under Secretary for Small Community and
Rural Development.

[FR Doc. 93-24111 Filed 9-30-93; 8:45 am]
BILLING CODE 3410-07-M

Forest Service

Addition of Lands to the Ouachita
Purchase Unit

AGENCY: Forest Service, USDA.
ACTION: Notice of addition of lands to
QOuachita Purchase Unit.

SUMMARY: On September 15, 1993, the
Assistant Secretary, Natural Resources
and Environment added lands to the
Ouachita Purchase Unit. These
additional lands comprise 774.02 acres,
more or less, within Scott County,
Arkansas. A copy of the Secretary’s
establishment document which includes
the legal description of the lands within
the addition appears at the end of this
notice.

EFFECTIVE DATE: The effective date of
this addition was September 15, 1993.
ADDRESSES: A copy of the map showing
the addition is on file and available for
public inspection in the Office of the
Chief of the Forest Service, Auditor’s
Building, 201 14th Street, SW.,
Washington, DC 20090-6090,

FOR FURTHER INFORMATION CONTACT:
Ralph Bauman, Lands Staff, Forest
Service, USDA, P.O. Box 96090,
Washington, DC 20090-6090 (202) 205~
1248. .

Dated: September 22, 1993.
H.M. Montrey,

- Associate Deputy Chief.

Proposed Addition to OQuachita
Purchase Unit, Scott County, Arkansas

Pursuant to the Secretary of
Agriculture’s authority under section
17, Public Law 94-588 (90 Stat. 2949),
the following lands are being added to
the Ouachita Purchase Unit:

Lands lying in Townships 2 and 3
North, Range 29 and 30 West, Scott
County, Fifth Principal Meridian,
Arkansas, and more particularly
described as:

T2N R29W

Section 18: fr. $.SW V4 containing 78.77
acres; SWYSEY4 containing 40.00 acres;

© T2N R30W

Section 4: SW¥.SWs containing 40.00
acres;
Section 13: W2SWv4 containing 80.00
acres;
Section 14: 5z, SWvaNWVa, SV2NEv4
containing 440.00 acres
T3N R3oW
Section 17: West 15.25 acres of
SWNWVs;
Section 18: SY2NEV4 containing 80.00
acres;
Containing 774.02 acres, more or less, and
being adjacent to the present Ouachita
National Forest boundary.

These lands are well suited for
watershed protection and meet the
requirements of the Act of March 1,
1911, as amended.

Dated: September 15, 1993.

James R. Lyons,

Assistant Secretary for Natural Resources and -
Environment.

[FR Doc. 93-24133 Filed 9-30-93; 8:45 am)
BILLING CODE 3410-11-M

Iintent To Prepare an Environmental
Impact Statement for the Reissuance
of a Special Use Permit To Occupy
National Forest System Lands;
Roosevelt National Forest, Boulder
County, Colorado :

AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to prepare
environmental impact statement.

SUMMARY: The Arapaho and Roosevelt
National Forests and Pawnee National
Grassland is proposing to reissue a 20-
year Special Use Permit to Public
Service Company of Colorado for 5.03
miles of pipeline across National Forest
System lands. The permit would allow
for maintaining and operating the
Boulder hydro gravity line. The facility
is a water transmission conduit 36
inches in diameter used to transport
water from Barker Dam to the



51314

Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Notices

permittee’s privately owned lands
outside the National Forest boundary.
DATES: Comments concerning the scope
of the analysis (issues, preliminary
alternatives, etc.) should be received in
writing by October 15, 1993.
ADDRESSES: Subinit written comments,
suggestions and question to M. M.
Underwood, Jr., Forest Supervisor,
Arapaho and Roosevelt National Forest,
240 West Prospect Road, Fort Collins,
Colorado, 80526.

FOR FURTHER INFORMATION CONTACT:
Jean Thomas, Project Coordinator, (303)
498-1267.

SUPPLEMENTARY INFORMATION: The
Boulder Hydroelectric Generation
Station and gravity line first went into
operation in 1910. A Special Use Permit
for this facility was first issued in 1980.
This permit expired December 31, 1991
and was granted an extension until
January 31, 1994.

For this Federal action, the Forest
Service proposes to reauthorize special
use occupancy which allows Public
Service Company to operate their
facility as they have historically while
trying to accommodate Forest resource
goals to the extent possible. The
permittee’s long term historic use of the
facility has not included instream flow
conditions. It is anticipated that
instream flows are needed to reduce
environmental impacts. The permittee is
concerned that instream flow
requirements may not allow use of the
volume of water decreed under State
water rights.

Forest Service concerns about aquatic
habitat and instream flows are evident
in new direction and policy addressing
terms and conditions for permit renewal
- which was mandated after this permit
was first issued. That direction includes
Final Rules for implementing the
Federal Land Policy and Management
Act of 1976 (FLPMA) which states that
special use authorization shall contain
terms and conditions which minimize
damage to scenic and esthetic values
and fish and wildlife habitat.

The proposed action does not meet
direction in the Land and Resource
Management Plan for the Arapaho and
Roosevelt National Forests and Pawnee
National Grassland approved May,
1984. The proposed action does not
meet general direction statements to
authorize permits with conditions to
maintain instream flows necessary to
fulfill National Forest use and purposes,
and to maintain instream flows and
protect public property and resources.

The corresponding standard that will
not be met is ‘“Habitat for each species
on the forest will be maintained at least
at 40 percent or more of potential.” The

guideline not being met for coldwater
streams is “[maintain] * * * a base flow
greater than 25 percent of average
annual daily flow * * *” .

Major environmental issues: Issuing a
permit that does not require a minimum
level of stream flow downstream of the
facility may have detrimental effects on
aquatic habitat, fish populations and
aquatic ecology. Impacts may also occur
to associated riparian vegetation and
wildlife species that inhabit riparian
habitats.

Several threatened, endangered, and
sensitive species may be impacted by -
the permit action. These include three
bird species, the Least Tern, Piping
Plover, and Whooping Crane; two fish
species, the Pallid Sturgeon and
Greenback cutthroat trout; and two
plant species, the Western Prairie White
Fringed Orchid and the Ute Ladies’
Tresses Orchid.

Additional issues, concerns and
comments were gathered during a
public comment period ending
September 3, 1993.

- Alternatives include reissuing a
permit with terms and conditions
consistent with those of the previous
permit; reissuing the permit to
accommodate Forest Plan resource goals
to the extent possible; reissuing the
permit with terms and conditions that
meet or exceed Forest Plan direction;
and not reissuing a new permit.

The Deciding Official will be the
Forest Supervisor, Arapaho and
Roosevelt National Forests and Pawnee
National Grassland, 240 West Prospect
Road, Fort Collins, CO 80526—-2098.

It is anticipated that the Draft
Environmental Impact Statement will be
published in October, 1993. The Final
Environmental Impact Statement will be
completed in January, 1994. L

The comment period on the Draft
Environmental Impact Statement will be
45 days from the date the
Environmental Protection Agency
publishes the Notice of availability in
the Federal Register. '

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their *
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp v.
NRDC 435 US 519,553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final

environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel (9th Circuit, 1986)
and Wisconsin Heritages, Inc. v. Harris,
490 F. Supp. 1334 (E.D. Wis 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections

" are made available to the Forest Service

at a time when it can meaningfully
consider them and respond to them in
the final environmental impact
statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council and Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Dated: September 21, 1993.

Austin Condon,

Acting Forest Supervisor.

|FR Doc. 93-24183 Filed 9-30-93; 8:45 am}
BALLING CODE 3410-11-M

Packers and Stockyards
Administration

Proposed Posting of Stockyards

The Packers and Stockyards
Administration, United States
Department of Agriculture, has
information that the livestock markets
named below are stockyards as defined
in section 302 of the Packers and
Stockyards Act (7 U.S.C. 202), and
should be made subject to the
provisions of the Packers and
Stockyards Act, 1921, as amended (7
U.S.C. 181 et seq.). .
CA-187:Cash and Carry Livestock Sale,

Apple Valley, California
MN-191:Bagley Livestock Exchange,

Inc., Bagley, Minnesota
NM-121:North Plains Calf Auction,

Clovis, New Mexico
NC-164:Vale Horse Auction, Vale,

North Carolina
SC-151:Southeastern Auction &

Livestock Center, Campobello, South

Carolina
UT-118:0gden Livestock Auction, Inc.,

Farr West, Utah
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WI-142:Bounds Showtime Arena &

Sales, Deerfield, Wisconsin

Pursuant to the authority under
section 302 of the Packers and ,
Stockyards Act, notice is hereby given
that it is proposed to designate the
stockyards named above as posted
stockyards subject to the provisions of
said Act.

Any person who wishes to submit
written data, views or arguments .
concerning the proposed designation
may do so by filing them with the
Director, Livestock Marketing Division,
Packers and Stockyards Administration,
room 3408-South Building, U.S.
Department of Agriculture, Washington,
DC 20250 by October 9, 1993. All
written submissions made pursuant to
this notice will be made available for -
public inspection in the office of the
Director of the Livestock Marketing
Division during normal business hours.

Done at Washington, DC this 24th day of
September 1993.

Harold W. Davis,

Director Livestock Marketing Division.

[FR Doc. 93-24110 Filed 9-30-93; 8:45 am}
BILLING CODE 3410-KD-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Incidential Take of Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of Letter of
Authorization.

SUMMARY: On July 19, 1993, NMFS
issued a Letter of Authorization to
ARCO Alaska, Inc., that allows a take of
marine mammals (by harassment)
incidental to exploration activities in
the Beaufort Sea during the 1993 open-
water season.

ADDRESSES: A copy of the authorization
is available from the Office of Protected
Resources, 1335 East-West Highway,
Silver Spring, MD 20910, or the Western
Alaska Field Office, NMFS, 701 C
Street, Anchorage, AK 99513.

FOR FURTHER INFORMATION CONTACT:
Margaret C. Lorenz, Office of Protected
Resources, NMFS, (301) 713~2322 or
Ron Morris, Western Alaska Field
Office, NMFS, (907) 271-5006.

SUPPLEMENTARY INFORMATION:

Background
Regulations governing the taking of
marine mammals incidental to oil and

gas exploration activities in Alaska were
published July 18, 1990 {55 FR 29214).
The regulations are based on section
101(a)(5) of the Marine Mammal
Protection Act and NMFS’
determination that the taking of six
species of marine mammals (bowhead,
gray and beluga whales and bearded,
ringed and spotted sales) incidental to
exploratory activity in the Beaufort and
Chukchi Seas will have a negligible
impact on the species or stocks and will
not have an unmitigable adverse impact
on the availability of the species or
stock for subsistence uses. The
regulations include permissible
methods of taking and require

- exploration companies to monitor the

effects of their activities on marine
mammals and to cooperate with the
Alaska native communities to ensure
that marine mammals are available for
subsistence.

A Letter of Authorization must be
requested annually by each group or
individual conducting an exploratory
activity where there is the likelihood of
taking any of the six species of marine
mammals identified in the regulations.
NMFS grants the Letters based on a
determination that the total level of
taking by all applicants in any one year
is consistent with the estimated level of
activity used to make a finding of
negligible impact and a finding of no
unmitigable adverse impacts on the
availability of the species for
subsistence hunting. However, permits
to conduct the actual exploration
activities are issued by the Minerals
Management Service, Department of the
Interior. )

Requests for Letters of Authorization
must include a plan of cooperation that

. identifies what measures will be taken

to minimize any adverse effects on the
availability of marine mammals for
subsistence uses. It must include a
description of the activity including the
methods to be used, the dates and
duration of the activity, and the specific
location. Also, it must include a site-
specific plan to monitor the effects on
marine mammals that are present during
exploratory activities.

ARCO’s LOA Request

On February 10, 1993, NMFS received -

a request from ARCO Alaska, Inc., for a
Letter of Authorization that would allow
non-lethal takes of marine mammals
incidental to oil and gas exploration

“activities at its Kuvlum Project in
.Camden Bay in the Beaufort Sea. On

May 12, 1993, NMFS published receipt
of the request with a 30-day comment
period (58 FR 27998). No other requests
were received for the 1993 open-water
season.

The project is located about 45 miles
{72 km) northwest of Barter Island, the
Kaktovik whaling grounds, and 75 miles
121 km) east of the Cross Island whaling
camps of the Nuiqsut whalers. The
activities include drilling from a floating .
drilling unit, activities associated with
drilling such as ice management vessels,
and two separate geophysical activities
(high resolution site clearance and

. acquiring data over closely spaced lines

at the prospect area).

When NMFS issued the 1990
regulations, it anticipated that during
the five years the regulations weuld be
in effect, as many as five drilling rigs
(three floating and two bottom-founded
units) would be operating each year in
the Chukchi and Beaufort Seas, and
seismic operations would cover about
17,000 trackline miles over the 5-year
period. The 1993 request from ARCO to
take marine mammals incidental to
exploratory operations includes
activities associated with one floating
drill ship and conducting about 3,600
trackline miles of seismic activity which
is less than the level of activity NMFS
anticipated when making its 1990
findings. Since the.regulations were
issued in 1990 (including 1993), NMFS
has issued LOAs for a take of marine
mammals incidental to 8,525 trackline
miles of seismic activity and activities
associated with the operation of six
floating drillships and two bottom-
founded dnllmg units.

ARCO’s proposed monitoring plan
was discussed at a February workshop
sponsored by NMFS to review the
results of ARCO’s 1992 monitoring
programs. ARCO revised the proposed
1993 monitoring plan based on
recommendations from scientists
associated with NMFS, the AEWC and
NSB, and other organizations. This
extensive monitoring plan includes
aerial surveys and acoustical
components to measure sound source
levels and ambient noise levels.

The monitoring plan and the Plan of
Cooperation were also discussed at a
June 4 and 5 meeting sponsored by the
AEWC and the NSB in Barrow, Alaska.
NMFS was represented at the meeting,
and comments made at the meeting
have been included in the official record
on issuance of the LOA. The whalers
expressed concern about the effects of
exploratory activities on the availability
of bowhead whales for subsistence.
Although native Alaskan whalers have
taken their quota of whales most years
since exploration began occurring
offshore in the Beaufort Sea, they
believe that in some years, especially
when seismic activities occurred near
whaling camps, they have had to travel
further offshore to find whales. This
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may result in spoiled meat when whales
have to be towed greater than normal
distances and increases the physical
danger to whalers who may have had to
travel far from whaler camps to find
whales. Although it is recognized that
ice and weather often affect the
distances whalers must travel or the
success of the hunt, ARCO agreed in its
Plan of Cooperation to cease its seismic
operations on Sept. 15 if Barrow,
Kaktovik and Nuigsut whalers have not
reached their bowhead whale quotas.
ARCO will not resume operations until
Kaktovik and Nuigsut have taken their
quotas.

NMFS concluded that ARCO’s request
is consistent with the findings made in
the specific regulations covering these
activities, the level of activity is not
more than anticipated when the 1990
determinations were made, and the
activities will not have more than a
negligible impact on the marine
mammals requested to be incidentally
harassed, and the activities will not
have an unmitigable adverse impact on
the availability of these species for
subsistence hunting. Therefore, NMFS
issued a Letter of Authorization to
ARCO, Inc., on July 19, 1993, which
allows ARCO a take or marine mammals
incidental to its exploration activities in
Camden Bay in the Beaufort Sea,
Alaska.

Dated: September 21, 1993. -
William W. Fox, Jr.,
Director, Office of Protected Resources.
[FR Doc. 93-24064 Filed 9-30-93: 8:45 am|
BILUNG CODE 3510-22-M

United States Travel and Tourism
Administration

[Docket No. 930835-3235]

Selection of Market(s) Appropriate for
International Tourism Trade
Development :

AGENCY: United States Travel and
Tourism Administration, Commerce.
ACTION: Notice of solicitation of
comments.

SUMMARY: The United States Travel and
Tourism Administration (USTTA) is
soliciting comments from persons
interested in tourism trade, concerning
market(s) that would be an appropriate
focus of tourism trade development
efforts to be carried out in the 12 month
period that begins one year from the
date of this notice. Interested parties are
also invited to identify acts, policies, or
practices of any foreign country that
constitute a significant bartier to, or

distortion of, United States international
tourism trade development.

The comments received will assist the
Acting Under Secretary of Commerce for
Travel and Tourism in selecting the

‘international market(s) that will be the

focus of the International Tourism Trade
Development Financial Assistance
Program (ITTDFAP) for the 12 month

- period beginning one year after the date

of this notice.

Financial assistance to cooperative
tourism marketing programs from the
ITTDFAP will support increased and
more effective investment in )
international tourism trade development
and promotion by states, local
governments, and for-profit and non-
profit organizations. Projects funded
under the ITTDFAP will increase
international visitation from the
market(s) selected and contribute to the
economic well-being of the various
regions of the United States.

DATES: Comments on market selection
will be considered by the Acting Under
Secretary if received in writing on or
before November 15, 1993.

ADDRESSES: Comments recommending
markets for selection and the number of
markets that should be selected, and
identifying acts, policies, or practices of
any foreign country that constitute a
significant barrier to, or distortion of,

"United States travel and tourism exports

should be submitted in triplicate to:
Mrs. Karen M. Cardran, Director,
Marketing Programs, Office of Tourism
Trade Development, United States
Travel and Tourism Administration,
U.S. Department of Commerce, Room
1860, Washington, DC 20230.

All written comments and materials
received will be available for inspection
throughout 1993-1994 between 8:30
a.m. and 5 p.m. Monday through Friday,
in room 1860, U.S. Department of
Commerce, 14th and Constitution .
Avenue, NW., Washington, DC 20230.
Individuals wishing to inspect these
materials should call (202) 482-1904 to
schedule an appointment.

Copies of the Analysis: The Potential

" of International Pleasure Travel Markets

to the U.S.A. are available upon request
(phone 202-482-1904 or fax 202-482-
2887).

FOR FURTHER INFORMATION CONTACT: Mrs.
Karen M. Cardran; Director, Marketing
Programs, Office of Tourism Trade
Development, United States Travel and
Tourism Administration, U.S.
Department of Commerce, room 1860,
Washington, DC 20230. (202) 482-1904.
SUPPLEMENTARY INFORMATION: Section
202 of the International Travel Act of

1961 (22 U.S.C. 2123), as amended by

the Tourism Policy and Export

Promotion Act of 1992 (Pub. L. 102-
372) calls for annual selection of
market(s) that would be an appropriate
focus of tourism trade development
efforts to be carried out in the 12 month
period beginning one year from the date
of the notice announcing the start of the
selection process. Not later than three
months after such notice is_published,
the Secretary of Commerce is required
to select the market(s) and announce the
selections in the Federal Register. The
Secretary’s authority and
responsibilities under the Tourism
Policy and Export Promotion Act of
1992 have been delegated to the Under
Secretary for Travel and Tourism.

The market(s) selected will become
the target(s) for programs conducted
under the ITTDFAP established by
section 203 of the International Travel
Act of 1961 (22 U.S.C. 2123a), as
amended by Section 8 of the Tourism
Policy and Export Promotion Act of*
1992 (Pub. L. 102-372).

To assist the Acting Under Secretary
in selecting markets, the USTTA has
conducted a study of 15 of the top
tourist-producing countries of the world
to determine the potential of these
markets for increased pleasure travel to
the United States as a whole. The
potential of markets with respect to
increasing pleasure travel to particular
regions of the United States is not
analyzed. Interested parties may obtain
a copy of that study by contacting
USTTA (see address section). The study
analyzes nine important travel market
characteristics weighted relative to their
individual importance. While the study
rates the countries according to each
variable, the aggregate final ranking
finds that Japan has the highest
potential, followed closely by Germany
and Canada. Other markets that ranked
high are Mexico, France, Australia, the
United Kingdom, and Italy. USTTA
currently has offices based in these top
eight markets which would be available
to support programs of recipients under
the ITTDFAP. Other countries studied
include Brazil, Hong Kong, South Korea.
Singapore, Switzerland, Venezuela, and
The Netherlands.

Interested parties are invited to
submit comments recommending
markets for selection and the number of
markets that should be selected. ~

Section 206(a) of the International
Travel Act (22 U.S.C. 2123d) requires
that beginning October 1, 1994, and
annually thereafter, the USTTA report
to the Congress specific quantifiable
measures of its performance. Included
in these reports will be a section on: the
acts, policies, and practices of foreign
countries that constitute significant
barriers to, or distortions of, United
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States travel and tourism exports;
recommended actions to eliminate such
acts, policies and practices; and the
effectiveness of any previously
recommended actions that were taken to
eliminate such acts, policies and
practices. Interested parties are invited
to submit comments identifying any
significant barriers to, or distortions of,
trade that may affect United States
international tourism trade
development, including that in the
market(s) recommended for selection.
Leslie Doggett,

Acting Under Secretary of Commerce for
Travel and Tourism.

|[FR Doc. 93-24317 Filed 9-30-93; 8:45 am]
BILLING CODE 3510-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to procurement list.

SUMMARY: This action adds to the
Procurement List woodland camouflage
sun hats to be furnished by a nonprofit
agency employing persons who are
blind or have other severe disabilities.
EFFECTIVE DATE: November 1, 1993.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: On April-
9, 1993, the Committee for Purchase
From People Who Are Blind or Severely
Disabled published a notice (58 F.R.
18377) of the proposed addition of these
hats to the Procurement List. Comments
were received from the current

contractor for the woodland camouflage

hat. The contractor objected to the
addition of the hat to the Procurement
List because of the impact on the
company and because it questioned the
capability of the nonprofit agency
designated to produce the hat under the
Committee’s program.

The contractor addressed three factors
in discussing the impact of the
Committee’s action on it: the direct
impact of losing the ability to sell this
hat to the Government, the continuing
impact of a 1989 addition to the
Procurement List of 50% of the
Government requirement for a
camouflage utility cap, and the

shrinking Government market for
similar items. The contractor also
claimed that Government sales of this
hat had made the difference between a
modest profit and operating at a loss, so
that addition of the hat to the
Procurement List might remove the
company’s entire margin of profit.

As the contractor stated in its
comments, the percentage of its sales
represented by the hat does not reach
the level which the Committee normally
considers to constitute severe adverse
impact. The Committee does not agree
with the contractor’s contention that the
1989 addition still constitutes a
continuing adverse impact on the
company. The sales figures which the
contractor provided the Committee
indicate that the company’s sales have
not declined since 1989. Even after
excluding sales associated with
Operation Desert Shield/Storm, the
contractor’s annual sales for 1990-1992
have increased from those it had in
1985-1989. In light of this sales
performance, it appears that the only
continuing impact of the Committee’s
1989 action is to deprive the contractor
of an opportunity to bid on part of the
Government requirement for the cap.
The Committee does not normally
consider such a loss of opportunity to
constitute severe adverse impact.

The contractor indicated that the
Government projections on future
military purchases of clothing items,
which had formerly proven accurate,
have become undependable with the
end of the Cold.War and the resulting
decline in Government procurements. If
the decline proves to be as serious as the
contractor has predicted, there will be
little Government business for any hat
producers, including nonprofit agencies
participating in the Committee’s
program. In these circumstances, the
addition of this hat to the Procurement
List would make little difference in the
contractor’s overall economic situation.

The contractor referred to the sales
data it provided to support its claim that
sales of this hat are responsible for its
profit margin. However, this data shows
that the company has experienced
losses, as well as profits, during the
years it has had the Government
contract for the hat. Consequently, the
Committee is not persuaded that this hat
is the difference between profit and loss
for the contractor, even when the
contractor’s record as a long-time
contractor fqr the hat is taken into
account.

In questioning the nonprofit agency’s
capability to produce the hat, the
contractor noted that production
involves many complex sewing
operations and the use of specialized

machinery which takes time to obtain.
The contractor also noted that the
Government contracting activity which
buys the hat has not done a capability
study of the nonprofit agency, and that
documents obtained from the
Committee indicated that the nonprofit
agency was incapable of tracking direct
labor hours, as required by the
Committee.

The nonprofit agency is currently
producing at least one sewn item, a full
body coverall, which is at least as
complex to produce as the camouflage
hat. The agency performs the various
sewing operations required on the hat
on other items it is currently producing,
and will have the technical assistance of
individuals who have produced the hat.

The Government contracting activity
waived the Committee's request that a
capability study be performed. The
contractor claimed, on the basis of
comments in an internal memorandum
from the procuring activity, that the
waiver did not reflect a determination
by the contracting activity that the
nonprofit agency was capable of
producing the hat. The Committee’s
request that the contracting activity
conduct a capability survey of the
nonprofit agency stated that the activity
should waive the survey if they believed
the nonprofit agency is capable of
producing the hat. Upon receipt of
information from the contractor
suggesting that the waiver did not
reflect such a belief, the Committee
asked the contracting activity to clarify
its position. The resulting response
stated unequivocally that the
contracting activity believes the
nonprofit agency is capable of
producing the hat. h

It should be noted that the nonprofit
agency has a record of successfully
manufacturing other sewn items for the
same Government contracting activity.
The central nonprofit agency concerned
in this action informed the Committee

- that it had evaluated the nonprofit

agency and its production plan and
found it capable of producing the hat.
The Committee’s industrial engineer
analyzed the capability issues the
contractor raised and concluded that the
nonprofit agency’s production plans
satisfactorily addressed them.

The nonprofit agency has
commitments to purchase the blocking
machines needed to produce the hats
and a tool maker capable of making the
dies and sizing gauges required. The
nonprofit agency’s failure to indicate on
a document submitted to the Committee
the need for dies to produce the hat was
caused by a misinterpretation of the
question, which it thought applied only
to metal stamping dies. The Committee
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is satisfied that the nonprofit agency
will have the machinery installed and'
operating in time to meet Government
production requirements for the hat.

The contention that the nonprofit
agency is unable to track direct labor
hours is based on the most recent
Cominittee review of the agency which
did indicate that the agency had a
_ problem in cumulating the agency’s
overall direct labor ratio as required by
the Committee. The Committee has
determined that the agency now does
possess an adequate system for meeting
the direct labor ratio tracking
requirement.

After consideration of the material
presented to it concerning the capability
of a qualified nonprofit agency to
produce the commodities, fair market
price, and the impact of the addition on
the current or most recent contractor,
the Committee has determined that the
commodities listed below are suitable
for procurement by the Federal
Government under 41 U.S.C. 46—48c
and 41 CFR 51-2.6.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities to the Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities.

3. The action will result in
authorizing small entities to furnish the
commaodities to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner- -
O'Day Act (41 U.S.C. 46—48c) in
connection with the commodities
proposed for addition to the
Procurement List.

Accordingly, the following

commodities are hereby added to the
Procurement List:

Hat, Sun, Woodland Camouflage
8415-01-196—8374 thru —8386

This action does not affect contracts
awarded prior to the effective date of
this addition or options exercised under
those contracts.

Beverly L. Milkman,

Executive Director.

[FR Doc. 93-24199 Filed 9-30-93; 8:45 am}
BILLING CODE 6320-33-P

Procurement List; Additions and

AGENCY: Committee for Purchase From
People Who Are Blind or Severely

ACTION: Additions to and deletion from
the Procurement List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and deletes from the Procurement List a
commodity previously furnished by
such agencies.

EFFECTIVE DATE: November 1, 1993.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: On June 4,
July 9, 23, 30, August 6 and 13, 1993,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (58 FR
31694, 36944, 39527, 40800, 42055 and
43096) of proposed additions to and
deletion from the Procurement List:

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services, fair
market price, and impact of the
additions on the current or most recent
contractors, the Committee has
determined that the commodities and
services listed below are suitable for.
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—

1 certify that the following actions will

not have a significant impact on a

. substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish

the objectives of the Javits-Wagner-
O'Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to Procurement List:

Commodities

Insulation Tape. Electrical
5970-00-816-6056

Cradle, Military Fuel Can
7240-01-318-5222

Pad and Cover, Ironing Board
7290-00-633-9124
7920-00-946-7905

Tape, Red

7510-00-N1B-0068 1"

7510-00-NIB—-0069 2

7510~00-NIB-0070 3"

(Requirements for the Fleet and Industrial
Supply Center, Bremerton, Washington)
Easel, White Board, Dry Erase

7520-01-127-4192

Services

Food Service
McClellan Air Force Base, California
Food Service Attendant
Oregon Air National Guard, Camp Rilea
National Guard Training Site, Building
7028, Warrenton, Oregon
Grounds Maintenance
Social Security Administration, Metro
West Complex, 300 North Greene Street,
Baltimore, Maryland
Grounds Maintenance
Naval and Marine Corps Reserve Center,
1600 West Lafayette Avenue,
Moundsville, West Virginia
Janitorial/Custodial
U.S. Geological Survey, Menlo Park,
California
Janitorial/Custodial
Naval and Marine Corps Reserve Center,
1600 West Lafayette Avenue,
Moundsville, West Virginia
Janitorial/Custodial
DLA, Defense National Stockpile Zone,
Point Pleasant Depot, Point Pleasant,
West Virginia
Mailroom Operation
U.S. Geological Survey, 345 Middlefield
Road, Menlo Park, California
Management of Bachelor Housing
Naval Station, Pascagoula, Mississippi

. This action does not affect current
contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.

Deletions

After consideration of the relevant
matter presented, the Committee has
determined that the commodity listed
below is no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4,

Accordingly, the following
commodity is hereby deleted from the
Procurement List:

Cake Mix
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8920-01-250-6360 O’Day Act (41 U.S.C. 46—48c) in employing persons who are blind or
Beverly L. Milkman, connection with the commodities and have other severe disabilities.
Executive Director. : services proposed for addition to the COMMENTS MUST BE RECEIVED ON OR
[FR Doc. 93-24200 Filed 9-30-93; 8:45 am] . Procurement List. BEFORE: November 1, 1993.
BILLING CODE 6820-33-P ' Comments on this certification are ADDRESSES: Committee for Purchase

invited. Commenters should identify the From People Who Are Blind or Severely
- statement(s) underlying the certification Disabled, Crystal Square 3, suite 403,
Procurement List; Proposed Additions  on which they are providing additional 1735 Jefferson Davis Highway,

. information. Arlington, Virginia 22202-3461.

AGENCY: tt P F . . ’
pﬁopﬁ, w(;,? Anr; ,;’ﬁ,fﬁr;,,“ggi‘:f;y rom It is proposed to add the following FOR FURTHER INFORMATION CONTACT:
Disabled commodities and ?ervices to the b th Beverly Milkman (703) 603-7740.

o . Procurement List for production by the  syppLEMENTARY INFORMATION: This
;gé%t;g‘:&o&eg additions to nonprofit agencies listed: ' notice is published pursuant to 41

- Commodities U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its

SUMMARY: The Committee has received Sponge, Chamber Swabbing purpose is to provide interested persons

an opportumty to submit comments on
the possible impact of the proposed
actions.

“If the Committee approves the

proposals to add ta the Procurement List
commeodities and services to be
furnished by nonprofit agencies
employing persons who are blind or

1025~-01-232-6822
Nonprofit Agency: New Horizons of Oakland
County, Inc., Bloomfield Hills, Michigan

have other severe disabilities. :;2‘;‘::(’;::::“"3 Day gl‘t‘)iposi?((i;gdditions}a(ll ex;ti:ies of the

COM - ederal Government (except as

BEF;,EEVS::,:SHI&E,. ?Egggg D ON OR Nonprofit Agency: Easter Seal Society of otherwise indicated) will be required to
. y ; Allegheny County, Pittsburgh, procure the commodity and services

ADDRESSES: Committee for Purchase Pennsylvania
From People Who Are Blind or Severely  Filler, Executive Day Planner
Disabled, Crystal Square 3, suite 403,

listed below from nonprofit agencies
employing persons who are blind or

7530P902476F ] have other severe disabilities.

1735 Jefferson Davis Highway, Nonprofit Agency: Easter Seal Society of - Icertify that the following action will
Arlington, Virginia 22202-3461. " Allegheny County, Pittsburgh, not have a significant impact on a
FOR FURTHER INFORMATION CONTACT: Pennsylvania substantial number of small entities.
Beverly Milkman, (703) 603-7740. Ruff, Parka _ The major factors considered for this
SUPPLEMENTARY INFORMATION: This 8415-01-315-9765 certification were: ]
notice is published pursuant to 41 8415-01-315-9766 , 1. 'I_'he action will not result in any
U.S.C.47(a)(2).and 41 CFR51-2.3. Its  8415-01-315-0767 additional reporting, recordkeeping or
purpose is to provide interested persons ~8415-01-315-9768 - o other compliance requirements for small
an opportunlty to submlt Comments on 8415-01-315-9769 entltles Other than the Small
the possible lmpact of the proposed Nonprofit Agency: Ralelgh Lions Clinic for organizations that will furnish the
actions. the Blind, Inc., Raleigh, North Carolina commodity and services to the

If the Committee approves the Services Government. .
proposed additions, all entities of the Janitorial/Custodial 2. The action will result in

. authorizing small entities to furnish the
Federal. quer_nment (e).(cept as Everett McKinley Dirksen Federal Building, commodit)g and services to the
otherwise indicated) will be required to 219 South Dearborn Street, Chicago, ;

s : Government.

procure the commaedities and services Illinois
listed below from nonprofit agencies Nonprofit Agency: Ada S. McKinley alti}g‘;?:rz:r;}ﬁzhh\?xxrl‘ Jgﬁg})‘:}o?{sh
employing persons who are blind or Community Services, Inc., Clncago, Ilinois the objectives of the ]avits-Wagngr-
have otper severe disabili_ties. . . Janitprial/Custodial O'Day Act {41 U.S.C. 46-48c) in

I certify “?“' ?he follpwmg action will o), Test and Training Range (OASIS), connection with the commodity and
not have a significant impact on a Lakeside, Utah services proposed for addition to the
substan'nal number of §mall entities. Nonprofit Agency: Pioneer Adult Procurement List.
The major factors considered for this Rehabilitation Center, Davis County School ~ Gomments on this certification are
certification were: District, Clearfield, Utah -

. : . ’ ’ nvited. Commenters should ident e
1. The action will not result in any Beverly L. Milkman, invite ify th

L. . X statement(s) underlying the certification
additional reporting, recordkeeping or  Executive Director. on which they are providing additional

other compliance requirements for small (R Doc. 93-24201 Filed 9-30-93; 8:45am] - information.

entities other than the small BILLING CODE 6820-33-P It is proposed to add the following
organizations that will furnish the commodity and services to the
commodities and services to the Procurement List for production by the

Government. : Procurement List; Proposed Additions nonprofit agency listed:
2. The action does not appear to have '

a severe economic impact on the current AGENCY: Committee for Purchase From ~ Commodity

contractors for the commoditiesand .  People Who Are Blind or Severely - Stake, Vehicle Body, Rack Assembly
services. Disabled. 2510-01-180-1099
. R . . s Nonprofit Agency: Northwest Alabama Easter
3. The action will result in ACTION: Proposed Additions to _ Seal Children’s Clinic—Rehabilitation

- authorizing small entities to furnish the  Procurement List.

s . Center, Muscl Is, Alab:
commodities and services to the nter, Muscle Shoals, Alabama

Government. SUMMARY: The Committee has received  Services
4. There are no known regulatory proposals to add to the Procurement List janitorial/Custodial
alternatives which would accomplish a commodity and services to be - For the following locations in Burlmgton.

the objectives of the Javits-Wagner- furnished by nonprofit agencies " Vermont:
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Federal Building, 11 Elmwood Avenue

Social Security Administration, 58 Pearl
Street .

Nonprofit Agency: Champlain Vocational
Services, Inc., Colchester, Vermont

Janitorial/Custodial )

Winston Prouty Federa! Building, 11 Lincoln
Street, Essex Juncton, Vermont

Nonprofit Agency: Champlain Vocational
Services, Inc., Colchester, Vermont

Beverly L. Milkman,

Executive Director.

{FR Doc. 93-24202 Filed 9-30-93; 8:45 am)

BILLING CODE 6353-33-P

COMMODITY FUTURES TRADING
COMMISSION

Chicago Mercantile Exchange:
Proposed Amendments Relating to the
Delivery Procedures, Quality
Standards and Delivery Point
Specifications for the Live Cattle
Futures Contract

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed contract
market rule change.

SUMMARY: The Chicago Mercantile
Exchange (CME) has submitted
proposed amendments to its live cattle
futures contract. The primary proposed
amendments will: (1) Allow the delivery
of cattle at the buyer’s option to an
approved slaughter plant, in addition to
allowing delivery at a CME-approved
livestock yard; (2) adopt certain changes
to the contract’s quality standards for
deliverable cattle, including provisions
which will require cattle delivered at
packing plants to be graded on a carcass
basis; (3) delete Greeley, Colorado as a
delivery point; (4) add six new delivery
points for the futures contract; and (5)
modify the futures contract’s certificate
delivery system. :

In accordance with section 5a{a)(12)
of the Commodity Exchange Act and
acting pursuant to the authority
delegated by Commission Regulation
§ 140.96, the Acting Director of the
Division of Economic Analysis
(Division) of the Commodity Futures
Trading Commission {Commission) has
determined, on behalf of the
Commission, that the proposed
amendments are of major economic
significance. On behalf of the
Commission, the Division is requesting
comment on this proposal.

DATES: Comments must be received on
or before November 1, 1993.
ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K

Street, NW., Washington, DC 20581.
Reference should be made to the
proposed changes in quality standards
and delivery point specifications for the
CME live cattle futures contract.

FOR FURTHER INFORMATION CONTACT:
Frederick V. Linse, Division of
Economic Analysis, Commodity Futures
Trading Commission, 2033 K Street,
NW., Washington, DC 20581, telephone
(202) 254-7303.

SUPPLEMENTARY INFORMATION: The live
cattle futures contract currently
provides for the delivery at par of
40,000 pounds of United States
Department of Agriculture {(USDA)
estimated yield grade 1, 2, 3 or 4, Choice
quality grade, live steers in CME-
approved livestock yards in Omaha,
Nebraska; Sioux City, lowa; Dodge Citys
Kansas; Amarillo, Texas; and Greeley,
Colorado. The contract’s existing terms
also specify that a delivery unit may
contain no more than four yield grade

4 Choice steers. The average weight of .
the live steers in a delivery unit must
fall between 1,050 and 1,250 pounds
with no individual steer weighing more
than 100 pounds above or below the
average weight of the delivery unit. The
estimated hot yield of a par delivery
unit currently must be 62% for delivery
units having an average weight between
1,050 and 1,125.5 pounds per steer, and
63.5% for delivery units with an average
weight between 1,125.6 and 1,250
pounds per steer.

The futures contract’s existing terms
also provide for the délivery at specified
price differentials for delivery units of
live cattle that deviate from the above-
specified par delivery standards. In
particular, up to eight select-grade live
steers may be delivered at a discount of
three cents per pound. In addition, live
steers that weigh 100 to 200 pounds
above or below the delivery unit’s
average weight are deliverable at a
discount of three cents per pound.
Individual steers that weigh more than
200 pounds over-or under the delivery
unit's average weight, or that weigh less
than 950 pounds or greater than 1,300
pounds are not deliverable on the
futures contract. Further, delivery units
with an estimated hot yield that is less
than the above-noted par specifications
are deliverable at a discount of one half
cent per pound for each one-half
percent or less by which the estimated
yield is under par. Delivery units with
an estimated hot yield of less than 60%
are not deliverable.

Under the futures contract’s current
terms, the delivery process is initiated
by short traders who tender certificates
of delivery (certificates) to the CME's
Clearing House which call for delivery

of live cattle at a specified delivery .
point on the third business day after the

- date the certificate was tendered. The

futures contract’s existing terms also
provide that the long trader to whom the’
Clearing House subsequently assigns a
tendered certificate may retender that
certificate to the Clearing House under
certain specified conditions for a fee of
$1.50 per hundredweight.1 A long trader
who elects to keep a retendered
certificate and take delivery of the
underlying live cattle is entitled to
receive the retender fees collected by
the Clearing House for that certificate.

The futures contract’s existing terms
also provide that, with the exception of
cattle delivered at Greeley, Colorado,
Amarillo, Texas and Dodge City,
Kansas, the delivery cattle must be
confined in a secure pen at an approved
livestock yard prior to 12 p.m. (noon) on
the day of delivery. Weighing of the
delivery cattle must be done within one
hour after the cattle have been graded
and the cattle must not receive feed and
water during the time interval between
grading and weighing. For cattle
delivered at Greeley, Colorado, delivery
cattle must be at the livestock yards by
12 a.m. on the day of delivery and must
stand overnight without receiving feed
and water prior to weighing. For cattle
delivered at Amarillo, Texas and Dodge
City, Kansas, the delivery cattle must be
in the livestock yards prior to 9 a.m. on
the day of delivery and must stand
without feed and water prior to
weighing.

The CME is making three major
proposed amendments to the live cattle
futures contract. First, the proposal will
allow the delivery of cattle at the
buyer's option at a CME-approved
slaughter plant, in addition to the
contract’s current terms which provide
for delivery at a CME-approved
livestock yard. The proposed slaughter-
plant delivery provisions would provide
that the final settlement of the futures
delivery will be based on assessments of
the quality of delivery cattle’s carcasses
by USDA meat graders, rather than the
current delivery procedures which rely
on assessments of the quality of the live
cattle by USDA personnel.2 The

11n addition to paying the above-noted fee of
$1.50 per hundredweight, other conditions which
must be met to retender an assigned certificate are
that the trader must not have issued a demand
notice for the certificate and must establish a long
position in the futures contract prior to retendering
the certificate. A certificate may be retendered a
maximum of two times after the certificate’s initial
assignment to a long trader’s position.

2Under the proposals, grading of carcasses would
be based on the Official United States Standards for
Grades of Carcass Beef as amended April 14, 1975,

.effective February 23. 1976.
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proposed rules relating to delivery at

-slaughter plants are stated below:
» - . L] L .

B. Carcass Graded Deliveriés

1. Conditions. A buyer assigned a
Certificate of Delivery may call for delivery
of the cattle to an approved slaughter plant
corresponding to the stockyards designated
in the Certificate, or to any other approved
slaughter plant within 150 miles of the
-feedlot from which the cattle originate. Final
grading will reflect actual carcass results. The
Clearing House must be notified by 10:00
a.m. on the second business day prior to the
day of slaughter of the buyer’s election of
carcass grading and the slaughter plant. Upon
arrival at the slaugliter plant, cattle must be
allowed access to water.

2. Delivery Days. A buyer assigned a
Certificate prior to the termination of trading
may demand delivery on any business day
between the third and sixth business day,
inclusive, following tender of the Certificate.

_ A buyer assigned a Certificate after
termination of trading may demand delivery
on the third or fourth business day following
tender of the Certificate.

3. Seller's Duties. On the second business
day prior to the day of slaughter, the Clearing
House will notify the seller of the buyer’s
election of carcass grading and which -
approved slaughter plant was selected by the
buyer. The seller be responsible for
contacting representatives of the slaughter
plant to coordinate arrival time and time of
slaughter. The seller shall arrange
transportation to the slaughter plant..

4. Payment. Upon the seller’s fulfiliment of
delivery to the slaughter plant selected by the
buyer, the Clearing House shall release 90%
of the funds to the seller. Remaining funds
will be released to the seller upon the
completion of final carcass grade and yield
results. Title to each delivered unit-shall pass
to the buyer when the delivered unit is
weighed and placed in a holding pen for

. slaughter at the approved slaughter plant
selected by the buyer.

5. Par Delivery and Substitutions.

a. Par Delivery Unit. A par delivery unit,

- shipped to an approved slaughter plant
designated by the buyer, shall be 40,000
pounds of live steers which produce 65%
choice, 35% select grade steer carcass beef,
with no individual carcass weighing less
than 600 pounds or more than 900 pounds.
Not more than one (1) yield grade 4 carcass
shall be permitted in a par delivery unit.
Par delivery units shall have an actual
average hot yield of 63.5%. ’
- All cattle contained in a delivery unit shall

be healthy. Cattle which are unmerchantable,

such as crippled, sick, obviously damaged or
bruised, or which for any reason do not
appear to be'in satisfactory condition to enter
normal fresh meat marketing channels shall
be excluded. No cattle showing a
predominance of dairy breeding or showing
a prominent hump on the forepart of the
body shall be deliverable. Such
determination shall be made by USDA
personnel and shall be binding on all parties.
Al resulting carcasses must be merchantable.
Carcasses which are not suitable to enter
normal fresh meat marketing channels will
be excluded from the delivery unit.

b. Weight Deviations. Resulting carcasses
weighing less than 600 pounds or more than
900 pounds shall be deliverable at a discount
of 20% of the settlement price. For purposes
of computing such discount, the live weight
of the animals which resulted in the over or
under weight carcass(es) shall be considered
the same as the average weight per head of
the delivered unit.

c. Yield Deviations. Delivery units wnh an
actual average hot yield over or under 63.5%
shall be deliverable at a price computed by
dividing the actual hot yield by 63.5% (the
par hot yield) and multiplying the result by
the settlement price.

d. Yield Grade Deviations. Up to one (1)
yield grade 4 carcass is deliverable at par.
Each additional yield grade 4 carcass in the
delivery unit shall be deliverable at a
discount $20.00/cwt. on a live weight basis.
For purposes of computing such discount,
the live weight of the animals which resulted
in the yield grade 4 carcass(es) shall be
considered the same as the average live
weight per head of the delivered unit.

Any carcass(es) with a yield grade of 5
shall be deliverable at a discount of $30.00/
cwt. on a live weight basis. For purposes of
computing such discount, the live weight of
the animals which resulted in the yield grade
5 carcass(es) shall be considered the same as
the average live weight per head of the
delivered unit.

Notwithstanding the above, if the cattle are
slaughtered in a plant where normal use of
“hot fat trimming” makes yield grade
determination impossible, all carcasses will
be considered to be par with respect to yield
grade.

e. Quality Grade Deviations. Delivery units
resulting in 65% USDA Choice grade
carcasses and 35% USDA Select grade
carcasses are deliverable at par. Each Choice
grade carcass above the minimum number
necessary to achieve 65% shall be deliverable
at a differential computed by subtracting the
*“Select 1—3 Boxed Beef Cut-Out Value” from
the *“Choice 1-3 Boxed Beef Cut-Out Value”
and multiplying the result by 63.5%.
Similarly, each Select grade carcass above the
maximum number allowable not to exceed
35% shall be deliverable at a differential
computed by subtracting the “Choice 1-3
Boxed Beef Cut-Out Value” from the “Select
1-3 Boxed Beef Cut-Out Value” and ,
multiplying the result by 63.5%. The Boxed
Beef Cut-Out Value for the carcass weight
corresponding to the average weight of the
delivery unit will be used. The Boxed Beef
Cut-Out Values are computed and published
daily by USDA Market News on the National
Carlot Meat Report. Values published.on the
day of slaughter will be used in computing
the differential. Any carcass(es) grading .
below USDA Select shall be deliverable at a

" discount of 25% of the settlement price. For

the purpose of computing such differentials,
the live weight of the steers which resulted
in the carcasses being adjusted shall be
considered the same as the average weight
per head of the delivered unit.

F. Quantity Deviations. Variations in
quantity of a delivery unit not in excess of
5% of 40,000 pounds of live weight at the
slaughter plant shall be permitted at the time .
of delivery with appropriate adjustment of

reflect delivered weight but with no further
penalty.

g. Other Deviations. If one or more ofthe
carcasses is condemned or is unacceptable
for entry into normal fresh marketing
channels (for reasons such as measles), than
each such carcass shall not be considered as
part of the delivery unit. If a carcass is
removed from the delivery unit for reasons
stated above, the total carcass weight will
reflect only those carcasses acceptable for
delivery, and the total delivered live-weight
shall be reduced by the average live weight
times the number of carcasses removed. In
the event that the total live weight falls below
the' 5% tolerance as specificd in Rule
1504.B.5.f. as a result of the condemnation,
the seller is responsible for replacing the
removed carcass{es), by: (1) delivering
another steer(s) for slaughter; (2) purchasing
a steer(s) from the slaughter plant; or (3)
purchasing a steer carcass(es) from the
slaughter plant. The actual weight of such
replacement steer(s), or the live-weight
equivalent of such replacement carcass(es),

“calculated on the basis of the weight of the

replacement carcass(es) divided by 63.5%,

shall be added to the delivered live weight.
Excess trimming required due to injection

site abscesses or other carcass defects will’

- reduce the total delivered carcass weight, and

the resulting hot yield.

Liver condemnations in excess of 20% are
the liability of the seller. For each liver in
excess of 20% condemned, an adjustment
will be made according to the USDA
“National Carlot Meat Report” published on
the day of slaughter. The discount will reflect
the contribution toward the “By-Prdduct
Drop Value” per cwt. (live-weight basis) of
the liver.

h. Delivery Points and Allowances. Buyers
electing carcass grading must specify an
approved slaughter plant enumerated by the
Exchange. Eligible sldughter plants include
those enumerated for the stockyards to which
the cattle were tendered, and any other
approved slaughter plant that is within 150
miles of the originating feedlot.

i. Payment for Deviations. For the purpose.
of computing adjustments resulting F
deviations from the par delivery unit the
settlement price at the time the Certificate is
assigned to the exercising long will be used.

6. Procedures and Standards for Grading,
Determining Yield and Weighing.

-a. Time for Inspection. Upon notification

-from the Clearing House that the buyer has

elected carcass grading, and the slaughter
plant to which the cattle are to'be delivered,

‘the seller must coordinate the arrival and

slaughter time with representatives of the
slaughter plant. The Clearing House must be
promptly notified when the arrangements are
made, and USDA Meat Grading Service
personnel will be notified to supervise
weighing and to conduct a visual inspection
upon arrival, Upon arrival at the slaughter
plant, USDA Meat Grading Service Personnel
will visually inspect the load for general
conformance with the contract. If the load
generally conforms with the contract
specifications, the load will be promptly
exghcd and placed in a holding pen as-a-
unit prior to slaughter. ldentity of the
delivety unit shall be maintained.in a
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manner satisfactory to the USDA Meat
Grader. :

b. Grading and Determining Yield.
Carcasses must receive final grade within
three business days of slaughter. Approved
slaughter plants normally grading after 24
hours must hold carcasses falling in the top
third of the Select grade for re-grading 48
hours after slaughter. Approved plants

. normally grading after 48 hours may hold
carcasses falling in the top third of the Select
" grade for re-grading 72 hours after slaughter.
Approved slaughter plants “hot fat
trimming” carcasses and not normally
holding carcasses for grading beyond 24
hours are not required to hold carcasses for
regrading. Final grade and yield results must
be completed within 72 hours of slaughter.

c. Weighing. The weight at the slaughter
plant will be used as the live delivery weight
and for purposes of calculating the resulting
hot yield. If, in the judgement of the USDA
Meat Grader, one or more of the steer(s) in
the load do not generally conform with the
contract specifications, the objectionable
steer(s) will be removed from the delivery
unit. If the delivered live weight falls below
the 5% tolerance as specified in Rule
1504.B.5.f, the seller is responsible for
replacing removed steer(s) until the
minimum live weight is achieved.

Weighing shall be done promptly upon
arrival at the slaughter plant. USDA Meat
Grading Service Personnel will supervise
weighing by slaughter plant employees, and
shall record total net weight and number of
head of cattle, lot number and/or pen number
and the date weighed. After weighing, the
cattle shall be sealed in a holding pen prior
to slaughter.

7. Delivery Invoice. Final grading results
must be completed within three business
days after the day of slaughter. The USDA
Meat Grader shall notify the Exchange of the
results, from which the Exchange shall
promptly prepare its Delivery Invoice
incorporating the lot number, number of
head, net live weight, quality grade, actual
average hot yield, yield grade, date of
delivery to the slaughter plant, and date of
final USDA inspection. The Delivery Invoice
shall be promptly delivered to the buyer and
seller. Upon receipt, the USDA Carcass
Grading Results Certificate shall be
forwarded to the clearing member
representing the buyer.

8. Cost of Inspection, Weighing, Storage,
and Transportation. Death loss, feed and
yardage, and all other costs are the
responsibility of the seller until the cattle are
delivered to the slaughter plant selected by
the buyer. The buyer will be assessed a
standard freight rate per mile for each
additional mile the cattle are hauled over and
above the distance between the feedlot and
the stockyards to which the seller originaily
tendered the cattle, and this freight
assessment will be paid to the seller. The
standard freight rate per mile will be
established annually by the Exchange. The
cost of the carcass grading inspection will be
borne by the buyer.

9. Penalties. If the seller fails to present
deliverable cattle to the slaughter plant on
the date specified by the buyer, the penalties
shall be $.005 per pound each business day

that a load of cattle is presented but fails to
pass visual inspection until proper delivery
is made. However, for each business day that
the seller fails to present a load of cattle the
USDA Meat Grader can visually inspect
{according to the provisions of Rule
[1506.B]1504.B.6.a) the penalty shall be $.015
per pound. '

10. Exchange Certificate. The rules of the
Exchange in regard to the Exchange
Inspection Certificate are not applicable to
delivery under this chapter.

* * * * *

Second, the proposal will change the
contract’s deliverable quality standards
applicable to the delivery of live steers
to reflect the deliverable quality
standards described above for steer
carcasses. In particular, the proposed
amendments will specify that a par
delivery unit must consist of a
minimum of 65 percent USDA Choice
grade and a maximum of 35 percent -
USDA Select grade live steers, rather
than 100 percent USDA choice live .
steers as presently provided for in the
futures contract.

Under the proposed amendments,

“each additional choice grade steer above

the proposed 65 percent minimum level
for choice grade steers in a delivery unit
and each additional Select grade steer in
excess of the proposed 35 percent
maximum level for Select grade steers in
a delivery unit will be deliverable at
price differentials reflecting current
cash market differences between those
grade. Those differentials will be
calculated as the difference between the
*“Choice 1-3 Boxed Beef Cut-Out
Value,” and the “Select 1-3 Boxed Beef
Cut-Out Value” that are published by
the USDA Market News Service on the
delivery day, multiplied by 63.5
percent. The proposed amendments
would specify that, in calculating the
above-noted price differentials, the
Boxed Beef Cut-Out Values used would
be those for the carcass weight
corresponding to the average live weight
of the delivery unit and that the weight
of each Choice or Select grade steer
subject to such price differentials would
be deemed equal to the average live
weight per head of the delivery unit.
The proposed amendments would

“also modify the contract’s existing

standards for the estimated hot yield of
a delivery unit to provide for the
delivery at par of a live cattle delivery
unit which has an estimated hot yield
of 63.5 percent. Delivery units with an
estimated hot yield over or under 63.5
percent will be deliverable at a price
which would be equal to the estimated
hot yield of a delivery unit divided by

63.5 percent multiplied by the contract’s

settlement price.
In addition, the proposed
amendments would reduce to one from

four the number of estimated yield

grade 4 steers permitted in a par
delivery unit and increase to 1,000
pounds from 950 pounds the minimum
allowable weight of an individual steer
in a delivery unit.

Third, the proposals also will modify
the existing list of delivery points to
remove Greeley, Colorado, and add the
following six new points: Norfolk, North
Platte, and Ogallala, Nebraska; Pratt,
Kansas; Guymon, Oklahoma; and
Clovis, New Mexico. The contract’s
existing delivery points at Omaha,
Nebraska; Sioux City, Iowa; Dodge City,
Kansas; and Amarillo, Texas will
continue to serve as live cattle delivery
points under the proposals. Under the
amended contract, delivery at all
delivery points will be at par. The CME
also proposes to revise the contract’s
delivery procedures to specify that live
cattle intended for delivery must be in
a secured pen in the approved livestock
yards by 9:00 a.m. at each of the above-
noted delivery points. Further, under
the CME’sproposal for delivery at
slaughter plants, each stockyard
delivery point will have an associated
list of CME-approved slaughter plants at
which a buyer may exercise the option
of taking delivery. The slaughter plants
that will be eligible for CME approval

for each stockyard are shown below:
L g * * * *

The following slaughter plants are -
eligible for delivery of cattle tendered to
each of the stockyards:

Stockyards and Slaughter Plants
Sioux City, IA
IBP: Luverne, MN
IBP: West Point, NE 4
IBP: Dakota City, NE
IBP: Denison, IA
BeefAmerica: Norfolk, NE
BeefAmerica: Omaha, NE (#1)
BeefAmerica: Omaha, NE (#2)
Greater Omaha: Omaha, NE
Beef Specialists, Windom, MN
Excel, Schuyler, NE
Norfolk, NE
IBP: Dakota City, NE
IBP: West Point, NE
IBP: Denison, IA
IBP: Lexington, NE
IBP: Luverne, MN
BeefAmerica: Norfolk, NE
BeefAmerica: Omaha, NE (#1)
BeefAmerica: Omaha, NE (#2)
Excel: Schuyler, NE
Greater Omaha: Omaha, NE
Monfort: Grand Island, NE
Dodge City, KS
IBP: Holcomb, KS
Monfort: Garden City, KS
Excel: Dodge City, KS
National/Hyplains: Dodge City, KS
National/Hyplains: Liberal, KS
Guymon, OK
IBP: Holcomb, KS
IBP: Amarillo, TX
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- Monfort: Garden City, KS
Monfort: Dumas, TX
Excel: Dodge City, KS
National/Hyplains: Dodge City, KS
National/Hyplains: Liberal, KS
Amarillo, TX
National/Hyplains: Liberal, KS
IBP: Amarillo, TX
Monfort: Dumas, TX
Excel: Friona, TX
Excel: Plainview, TX
Omaha, NE
IBP: West Point, NE
IBP: Dakota City, NE
IBP: Denison, IA
BeefAmerica: Norfolk, NE
BeefAmerica: Omaha, NE (#1)
BeefAmerica: Omaha, NE (#2)
Greater Omaha: Omaha, NE
Excel: Schuyler, NE
Monfort: Grand Island, NE
Monfort: Des Moines, IA .
North Platte, NE
Monfort: Grand Island, NE
Monfort: Greeley, CO
IBP: Lexington, NE
Excel: Fort Morgan, CO
Pratt, KS
IBP: Holcomb, KS
IBP: Emporia, KS
Monfort: Garden City, KS
Excel: Dodge City, KS
National/Hyplains: Dodge City, KS
National/Hyplains: Liberal, KS
Ogallala, NE
IBP: Lexington, NE
Monfort: Greeley, CO
Excel: Fort Morgan, CO
Clovis, NM :
IBP: Amarillo, TX
Monfort: Dumas, TX
Excel: Friona, TX
Excel: Plainview, TX

* * * L4 L

Other amendments being proposed by
the CME would revise the terms of the
contract’s Certificate of Delivery.
Specifically, the proposed amendments
would require that, for certificates
tendered before the termination of
trading in an expiring contract month,
delivery must occur on the sixth
business day that is also a delivery day
after the certificate is tendered if the
buyer elects to have the cattle graded
alive. If the buyer opts for carcass
grading of the delivery cattle, delivery
may occur at the buyer’s option on any
day between the third and sixth
business day, inclusive, following the
day the certificate was tendered. For
certificates tendered on or after the last
trading day of an expiring contract
month, the proposed amendments
would specify that delivery must occur
on the fourth business day that is also
a delivery day after the day the
certificate was tendered, if the buyer
elects to have the cattle graded alive. If
the buyer opts for carcass grading,
delivery must occur at the option of the
buyer on either the third or fourth

business day following the day the
certificate is tendered.

In addition, the proposed
amendments would specify that
certificates may not be tendered after
the fourth business day prior to the last
business day that is also a delivery day
of the expiring contract month. The
proposals also would provide that, for
cattle graded alive, delivery may not be
made prior to the seventh business day
following the first Friday of the expiring
contract month. The proposed
amendment would further provide that
trading shall terminate in an expiring
contract month on the business day
preceding the last seven business days
of that month, rather than on the
business day preceding the last five
business days of the contract month as
currently specified in the contract.3

The proposed amendments also
would require that the deliverer must
specify on the certificate following
information: {1) The name, location,
business address, and telephone number
of the feedlot from which the cattle will
originate; (2) the distance between the
feedlot and the CME-approved livestock
yards specified as the delivery location
in the certificate; (3) the distance
between the feedlot and the slaughter
plants approved by the CME for the
selected livestock yards; and (4) any |
other CME-approved slaughter plants
within 150 miles of the feedlot and the
distances of such plants from the
feedlot. Finally, the proposed
amendments would reduce to one cent
per pound from one and one-half cent
per pound the fee assessed traders who
retender certificates of delivery.

The CME intends to apply the
proposed amendments to all newly
listed futures contract months following

- receipt of Commission approval.

In support of the proposed .
amendments, the Exchange indicates
that the proposals to provide long
traders with the alternative of requiring
that delivery take place at packing
plants are intended to bring the futures
contract’s delivery system into
conformity with prevailing cash market
conditions. In particular, the CME notes
that current cash market practices differ
substantially from practices employed
when the futures contract began trading
in 1964. The CME indicates that, unlike
cash market practices of nearly 30 years

3 The proposals would also provide that if there
are five or fewer delivery days after the last trading
day of an expiring contract month, trading shall
terminate on the business day preceding the final
six business days of the expiring contract month.
Currently, the futures contract specifies that, if
there are three or fewer delivery days in the
contract month, trading shall terminate on the
business day preceding the final four business days
of the contract month.

" ago where cattle typically were fed in

small-feeder operations and marketed
through terminal markets before being
shipped to packing plants for slaughter,
most cattle currently are fed in large
commercial feedlots and are shipped
directly to packing plants. The CME also
notes that nearly 40 percent of fed cattle
trade on the basis of carcass weight and
grade and that the proportion of fed
cattle traded on this basis has more than
doubled between 1970 and 1990.

In addition, the CME indicates that it
believes the accuracy of live cattle
grading has declined over the last

 several years and that live grading

standards overestimate carcass grading
results because such standards have not
kept pace with cash market changes.
These changes, the CME notes, include
improved cattle genetics; reduced
feeding period, which results in more
borderline Choice/Select grade cattle;
and the use of certain feed additives,
which tend to reduce the grade of cattle
without affecting the appearance of the
live animals. The CME believes that the
above-cited live-grading difficulties puts
receiving long traders at a disadvantage,
because packers bidding on CME-
delivered cattle typically base their bids
on the carcass results, not the physical
appearance of the live animals.

The CME also believes that the above-
noted problems with live grading of
cattle are more evident in futures
deliveries than in day-to-day cash
market transactions. The CME believes
that this is due to the fact that, while
packer buyers at feedlots have access to
feeder cattle placement weights, feed
ration information, rate of gain, and the
number of days the cattle were on feed,
USDA Market News Service employees
who currently grade futures delivery
cattle do not have such information and
thereby face more difficulties in
evaluating the quality of the live cattle.
The CME also believes that the current
futures delivery process creates stress
on the delivery cattle which can have an
adverse impact on the carcass results
that is not evident in an evaluation of
the live cattle.

The CME indicates that the above-
noted trends in the cattle industry have -
made long traders more reluctant to take
delivery against the live cattle future
contract. The CME believes that the
reluctance to take futures delivery has
adversely affected recent trading activity
in the futures contract. The CME notes
that, if the level of trading activity in
recent months continues for the
remainder of 1993, the volume of
trading in the futures contract for the
calendar year 1993 will fall below 1977
levels and 1993 would represent the
fifth consecutive year with a decline in
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the total annual volume of trading in the
futures contract.

Regarding the proposed changes to
the delivery points, the CME believes
that each stockyard delivery point
should have at least three approved
slaughter plants, owned by different
firms, generally within a 150-mile
radius. In the case of Greeley, Colorado,
the CME notes that this delivery point
does not have three slaughter plants
within a 150-mile radius, and therefore,
the CME is seeking to delete it as a
delivery point. Each of the proposed
delivery points will meet the criterion of
three slaughter plants within 150 miles.

~ With respect to the proposed quality
changes, the CME indicates that the
proposed changes are necessary to make
the futures contract’s terms reflect
current industry production of live
cattle. Specifically, the CME notes that

" one of the most significant changes in
the cash market is the continued
movement toward a leaner end-product
in order to meet what is now perceived
as the produce demanded by
consumers.

The Commission is requesting
comments specifically with respect to:
(1) The extent to which the proposed
amendments reflect prevailing cash
market practices; (2) the extent to which
the proposed price differentials for the
delivery of differing qualities of live
steers or steer carcasses reflect
commonly observed commercial price
differences; (3) the extent to which the
proposal to permit delivery of live cattle
at par at the proposed new delivery
points for live steers reflect commonly -

" observed commercial price differences
and the affect of this proposal on the
ability of long traders to economically
take delivery of cattle at CME-approved
packing plants; and {4) the impact of the
proposed amendments on the overall
level of economically deliverable
supplies at the contract's delivery points
during the delivery months traded
under the futures contract.

Copies of the proposed amendments
will be available for inspection at the
Office of the Secretariat, Commodity
Futures Trading Commission, at the
above address. Copies of the amended
terms and conditions can be obtained
through the Office of the Secretariat by
mail at the same address or by
telephone at (202) 254-6314.

The materials submitted by the CME
in support of the proposed amendments

-may be available upon request pursuant
to the Freedom of Information Act (5
U.S.C. 552) and the Commission’s
regulations thereunder (17 CFR part 145
(1987)). Requests for copies of such
materials should be made to the FOI,

Privacy and Sunshine Act Compliance

Staff of the Office of the Secretariat at
the above address in accordance with
§§145.7 and 145.8.

Any person interested in submitting
written data, views, or arguments on the
proposed amendments should send
such comments to Jean A. Webb,
Secretary, Commodity Futures Trading
Commission, at the above address by the
specified date.

Issued in Washington, DC on September

Acting Director. Division of Economic

{FR Doc. 93-24157 Filed 9-30-93; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

The US Strategic Command Strategic
Advisory Group; Closed Meeting

AGENCY: USSTRATCOM, Department of

ACTION: Notice of closed meeting.

SUMMARY: The CINCSTRATCOM has
scheduled a closed meeting of the
Strategic Advisory Group.

DATES: The meeting will be held from 28
to 29 October 1993.

ADDRESSES: The meeting will be held at
Offutt AFB, Nebraska.

FOR FURTHER INFORMATION CONTACT:
USSTRATCOM Strategic Advisory
Group, Offutt AFB, Nebraska 68113.

- SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to discuss
strategic issues that relate to the
development of the Single Integrated
Operational Plan (SIOP). Full
development of the topics will require
discussion of information classified
TOP SECRET in accordance with
Executive Order 12356, 2 April 1982.
Access to this information must be
strictly limited to personnel having
requisite security clearances and
specific need-to-know. Unauthorized
disclosure of the information to be
discussed at the SAG meeting could
have exceptionally grave impact upon
national defense. Accordingly, the
meeting will be closed in accordance
with 5 U.S.C. App Il Para 10(d) (1976),
as amended.

Dated: September 27, 1993.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 93-24094 Filed 9-30-93; 8:45 am|
BILLING CODE 5000-04-M

Departmeﬁt of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Public Law 92-463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage Committee
will be held on Tuesday, November 2,
1993; Tuesday, November 9, 1993;
Tuesday, November 16, 1993; Tuesday,
November 23, 1993; and Tuesday,
November 30, 1993, at 2 p.m. in room
800, Hoffman Building #1, Alexandria,
Virginia. ’

The Committee’s primary
responsibility is to consider and submit

. recommendations to the Assistant

Secretary of Defense (Personnel and
Readiness) concerning all matters

- involved in the development and

authorization of wage schedules for
federal prevailing rate employees
pursuant to Public Law 92-392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Public Law 92-463, meetings may be
closed to the public when they are
“concerned with matters listed in 5
U.S.C. 552b." Two of the matters so
listed are those “related solely to the
internal personnel rules and practices of
an agency,” (5 U.S.C. 552b.(c)(2)), and
those involving “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” (5 U.S.C. 552b.(c}(4)).

Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy/Equal Opportunity) hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Defense
(5 U.S.C. 552b.(c)(2)), and the detailed
wage data considered were obtained
from officials of private establishments
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b{c)(4)).

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee’s attention.

Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, room 3D264, The
Pentagon, Washington, DC 20310.
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Dated: September 27, 1993,
Patricia L. Toppings,
OSD Federal Register Liaison Offi cer,
. Department of Defense.
[FR Doc. 93-24095 Filed 9-30-93; 8:45 am]
BILLING CODE 5000-04-M

Department of the Army

Armed Forces Epidemiological Board,
DOD

AGENCY: Armed Forces Epidemiological
Board.

ACTION: Notice of open meeting.

SUMMARY: In accordance with 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-462) announcement is made of
the following committee meeting:

Name of Committee: Armed Forces
Epidemiological Board, DOD.

Date of Meeting: 21-22 October 1993,

Time: 0830-1700.

Place: Fort Bragg, North Carolina.

Proposed Agenda: 21-22 October
1993—Service preventive medicine
reports and current infectious disease
concerns. This meeting will be open to
the public but limited by space
accommodations. Any interested
persons may attend, appear before or
file statements with the committee at
the time and in the manner permitted by
the committee. Interested persons
wishing to participate should advise the
Executive Secretary, AFEB, Skyline Six,
5109 Leesburg Pike, room 667, Falls
Church, Virginia 22041-3258.
FOR FURTHER INFORMATION CONTACT:
Colonel Michael R. Peterson, USAF,
BSC, Executive Secretary, Armed Forces
- Epidemiological Board, (703) 756-8012.

Dated: September 27, 1993. '
Gregory D. Showalter,
Alternate Army Federal Register Liaisorf
Officer.
IFR Doc. 9324136 Filed 9-30-93; 8:45 am]
BILLING CODE 3910-01-M

Corps of Engineers

- Recreational User Fees
AGENCY: U.S. Army Corps of Engineers,

. DOD,

ACTION: Notice.

SUMMARY: In accordance with the
provisions of the Omnibus Budget
Reconciliation Act of 1993, Public Law
103-66, section 210 of the Flood Control
Act of 1968 (16 U.S.C. 406d-3) (as
amended), and 36 CFR 327.23 governing
public use of U.S. Army Corps of
Engineers Water Resource Development
Projects Administered by the Chief of

Engineers, this notice hereby establishes
a change in the collection of recreational
user fees for Federal Government
recreation areas administered by the
Chief of Engineers.

The specific application of the fees to
be collected will be reflected in notices
posted at each U.S. Army Corps of
Engineers water resource development
project where a use fee is to be charged.
EFFECTIVE DATE: The effective

_implementing date of this change is1

March 1994.

FOR FURTHER INFORMATION CONTACT:
Mr. Darrell E. Lewis, U.S. Army Corps
of Engineers, Natural Resources
Management Branch, Washington, DC
20314-1000, (202) 272--0247.

SUPPLEMENTARY INFORMATION:
House Bill

Authorizes the Secretary of the Army
to establish and collect fees for the use
of developed recreation sites and
facilities. New fees established under
the authorization are limited to $3 per
private, noncommerical vehicle. It also
deletes the existing requirement for one
free campground at Corps facilities
where camping is permitted.

Senate Amendment

Authorizes the Secretary of the Army
to charge fees for the use of developed -
recreation sites and facilities, and
deletes the existing requirement for one
free campground at Corps facilities
where camping is permitted.

Conference Agreement

Adopts a combination of the two
provisions authorizing the Secretary of
the Army to establish and collect fees
for the use of developed recreation sites
and facilities. The new fees are limited .
to $3 per private, noncommercial
vehicle transporting not more than 8
persons. It also deletes the existing
requirement for one free campground at
Corps facilities where camping is
permitted.

Wording of the Approved Bill

Sec. 210. Recreational User Fees,
paragraph (b), Fees for use of developed
recreation sites and facilities requires
that—

1. Notwithstanding section 4(b) of the
Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 4601—6a(b)), the
Secretary of the Army is authorized,
subject to paragraphs (2) and (3), to
establish and collect fees for the use of
developed recreation sites and facilities,
including campsites, swimming
beaches, and boat launching ramps but
excluding a site or facility which
includes only a boat launch ramp and
a courtesy dock.

2. The Secretary shall not establish or
collect fees under this subsection for the
use or provision of drinking water,
wayside exhibits, roads, scenic drives,
overlook sites, picnic tables, toilet
facilities, surface water areas,
undeveloped or lightly developed
shoreline, or general visitor information.

3. The fee under this subsection for
use of a site or facility (other than an
overnight camping site or facility or any
other site or facility at which a fee is
charged for use of the site or facility as
the date of the enactment of this
paragraph (10 August 1993)) for persons
entering the site of facility by private,
noncommerical vehicle transporting not
more than 8 persons {including the
driver) shall not exceed $3 per day per
vehicle. Such maximum amount may be
adjusted annually by the Secretary for
changes in the Consumer Price Index of
All Urban Consumers published by the
Bureau of Labor Statistics of the
Department of Labor.

4. All fees collected under this
subsection shall be deposited into the
Treasury account for the Corps of
Engineers established by section 4(i) of
the Land and Water Conservation Fund
Act of 1965 (16 U.S.C. 4601-6al(i)).

Dated: September 23, 1993.
Gregory D. Showalter,

Alternate Army Federal Register Liaison
Officer.

{FR Doc. 93-24065